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And that Congress had no intent to govern the program with the statute , 

I think that's right. 

Question: 
prohibited in 
It seems that ' 
any reason, i 

!of~U~el'~ that just because subordination is 
't do it later, even if it costs money? 

on any loan, at any time, for 

I think there are a couple of points here: 

1. Had ' t he company: filed fo~anJf,uPtcy~ ~ ~ld >~~v~b~n~h.) parent company. DOE's 
loan is with the proJect compa~a as jl; uchr ~BOj b . . a~l&- ; remote. DOE could have 
taken action under the technic) \i~~lt!'$ P, r f-d

l
' i~ns to 't~ol: ,~,ahkruPtCY and therefore, 

DOE's debt would not have been sLi~B ec~e~! to su OjdinatLn~oI ~e1 ldebt at the parent level. 
2. The statute and regulations 're ~ire , ! 0 orisu ~ w ' h obi., a payment default . If 

there was threat of bankruptcy , i~l mi~h~_,~ 00 t l aI' , in~ 'r" f ' hey have consulted with the 
AG. I, I !~" " I E 

'Mf l l ' " ' iD , l ' I , • 
. . • - - ." ~ e . ~V IJ -; ... - .:! ·iifl, 

I spoke today to 'the legal basis for a refinancing 
that includes analysis, which I asked them and 
they have agreed to provide to us in writing, in t he form of a preliminary draft of part of 
the presentation they plan to provide to the Secretary and OMB, They will also be reaching 
out to I11III to provide a revised version of thei r expected values analysis that addresses 
the questions she has outlined. I'll circulate a meeting request for' sometime tomorrow so we 
can discuss next steps. 
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DOE'S theory is similar to what we expected, 'except that it does not (as we had thought) rely 
on a specific determination that this is a workout scenario under A-11 and FCRA. Based on the 
present tense language and structure of the provision, they , read the no subordination 
language as applying only at the time DOE makes the original guarantee~ and not as a 
restriction on refinancing down the road that DOE believes is necessary to serve t he 
government's i nterests. They argue that the provision is set forth in a section rel.ating to 
the creation of the loan documents, and not in a later sect ion regarding defaults that they 
believe to govern financial distress down the road. This argument i s supported somewhat by a 
2ee9 revision of their regulations in other respects, in which they. indicate that the later 
section relates to the post-closing default scenario while t his provision deals with 
"threshold" requirements at the loan stage. I believe their bottom line position to be that 
Congress did not clearly and expressly deprive the Secretary of the ability of a guarantor to 
addres.s financial distress down the road by adopting commercially reasonable methods to 
protect the interests of the United States in the event of default (a purpose they point out 
is set forth in the default section) . As a demonstration that this is a well recognized 
situation for agreeing to subordination in order to attract new money, they noted that had 
the company filed for bankruptcy as it was about t o, the bankruptcy laws would have provided 
f or new financing to be entitled to a senior position. (I have asked them for some 
information on lt~e~~S[~f~s~~sler~ mrrl~~pnt'e d\fCeSSOr provision to th is statute, but we 
don't expect i l \ojlfl\ S~eb r~1i0,\e.ll bt , o \the. ut stion .) 

t, 11\ I ~ ! i § i . I R I 
They agree thait w~ n~el1 f~' ni:l~rSI' n' . ~ in~ef 0 _ questions in order to ensure 
that their ana-tyStllsl '( E! ' ; nf' fe ! q ret fo~ ~s IWill be reaching out to her . 
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