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HEARING ON ~"OVERSIGHT OF THE FEDERAL ENERGY REGULATORY
COMMISSION™ "

TUESDAY, MARCH 23, 2010

House of Representatives,

Subcommittee on Energy and the Environment

Committee on Energy and Commerce

Washington, D.C.

The subcommittee met, pursuant to call, at 2:08 p.m., in
Room 2123 of the Rayburn House Office Building, Hon. Edward
J. Markey [Chairman of the Subcommittee] presiding.

Members present: Representatives Markey, Butterfield,
Welch, Dingell, Baldwin, Barrow, Whitfield, Pitts, Burgess,
Griffith, and Barton (ex officio).

Staff present: John Jimison, Senior Counsel; Jeff
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Professional Staff Member; Caitlin Haberman, Special
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Mr. {Markey.} Ladies and gentlemen, we welcome you to
the Subcommittee on Energy and Environment. We have had a
very interesting, momentous day so far. Many of the
Democratic members of our committee were down at the White
House for the signing of the Health Care Bill which is why
this hearing was postponed from the morning until the
afternoon, and we apologize for the inconvenience that it
presented to all of our witnesses and to everyone else that
has a great interest in this subject. So welcome to this
important hearing on Oversight of the Federal Energy
Regulatory Commission or the FERC, as i1t i1s affectionately
known around here.

This 1s the first time in over a decade that all of the
FERC commissioners have testified before a House committee,
all of them, together once in one place. We are glad to have
you here and look forward to making this a more regular
occurrence. You know, FERC kind of reminds me of Northern
lowa"s basketball team. It is probably one of the least
well-known teams in the Federal Government but it is right in
the thick of things and can be surprisingly powerful when it
needs to be.

Among FERC"s many roles, there may be none more timely

and important to discuss today than its frontline position iIn
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the battle to protect America®s grid. Threats to the grid
from terrorists and hostile countries represent one of the
single most critical national security concerns facing our
country. Every one of our Nation"s critical systems, water,
health care, telecommunications, transportation, law
enforcement, financial services depends on the grid. The
commercially operated grid provides 99 percent of the
electricity used to power our critical defense facilities.
This past weekend, a New York Times article reported on
the work of Chinese researchers studying what type of cyber
attacks could bring down the U.S. grid. That i1s just the
latest In a wave of alarming news on this front. Over 2
years ago, the Department of Homeland Security revealed the
so-called Aurora Vulnerability, through which hackers could
use communications networks to physically destroy power
plants. The intelligence community has made clear that the
cyber systems controlling the grid are continuously probed by
outside parties looking for weaknesses. FERC must be given
the authority necessary to combat these growing threats.
After a subcommittee hearing, a classified briefing for
members and months of discussions between my staff, the staff
of the Ranking Member Upton, Ranking Member Barton and
Chairman Waxman, we recently released bipartisan legislation

that will give FERC the tools i1t needs to protect America’s
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grid. 1 am proud and pleased to report that this committee
will markup that legislation tomorrow, a crucial first step
in safeguarding the grid.

In addition to FERC"s emerging role in defending the
grid, the Commission must also be a partner In addressing the
massive energy challenges facing America. FERC is developing
the rules to our energy road that will help America reach its
clean energy and in energy independence goals. The energy
sector, long the bastion of antiquated technology and
entrenched business models is Tinally entering the innovation
age. Wind, solar and other renewable technologies are
providing an ever greater share of our electricity at
competitive prices and with zero carbon emissions.

Last year alone, using market incentives, customers
reached peak electricity demand by the equivalent of the
output of 50 power plants. As smart grid technologies
continue to penetrate the market, consumers will be able to
turn their heat up on the way home from work, schedule their
dishwasher to run when electricity is the cheapest and fuel
their vehicles using clean, low-cost, American-made
electricity instead of expensive OPEC oil. At the same time,
a technology revolution in production of natural gas from
deep shale formations has iIncreased America®s natural gas

reserves by over 30 percent, giving us nearly a century long
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supply at current production rates.

Each of us these clean energy innovations brings with it
significant challenges but more importantly, tremendous
opportunities. FERC will be at the forefront of the effort
to grapple with these challenges and seize these
opportunities. We don"t know yet who the starting five will
be on our clean energy all-star team but if the team is going
to be successful, it is going to need strong coaching and
refereeing from the FERC.

I thank the commissioners for their work on these
important issues to date and 1 look forward to hearing their
views on how to best achieve our clean energy and energy
security goals. That completes the opening statement of the
chair.

[The prepared statement of Mr. Markey follows:]
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Mr. {Markey.} And I will turn to our ranking member,
the gentleman from Kentucky, Mr. Whitfield, for his opening
statement.

Mr. {Whitfield.} Mr. Chairman, thank you very much.

We look forward to this oversight hearing on the Federal
Energy Regulatory Commission. 1 also would like to extend a
warm welcome to all of the commissioners. It is seldom that
we have them all here and we do look forward to working with
you today on the many issues facing all of us.

I look forward to hearing also from the panel as to how
they intend to ensure that all sources of generation,
including coal, nuclear, renewables, natural gas have access
to electricity transmission and markets. FERC obviously has
broad authority over the electricity infrastructure, as well
as natural gas pipelines, and must make certain that FERC is
helping provide safe and reliable energy while ensuring rates
are competitive and fair.

The Energy Policy Act of 2005 gave FERC new authority
against energy market manipulation, including civil and
criminal penalty authority. 1 would like to hear how FERC
has bee using that authority and what its future plans on
this subject are. 1 am also concerned that the financial

services legislation which Congress is currently considering
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could limit FERC authority by failing to protect FERC"s
jurisdiction from encroachment by the CFTC.

Obviously, there are many issues before us today dealing
with making sure that our electricity grid and natural gas
pipelines are safe and reliable. Our subcommittee plans to
consider electric cyber security legislation tomorrow and 1
hope that the witnesses will expound on why they believe
additional authority to protect our grid from cyber
terrorists and cyber warfare is necessary.

We look forward to your testimony. Thank you again for
being here and 1 yield back the balance of my time.

[The prepared statement of Mr. Whitfield follows:]
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Mr. {Markey.} Great, we thank the gentleman very much.

We are awaiting as well the arrival of Fred Upton from
Michigan along with Mr. Barton and Mr. Waxman. There are
three roll calls on the House floor and what we could do
right now is we could recognize members to try to squeeze in
their opening statements and then with a little bit of luck
we could then recess.

Yes, excuse me, the gentlelady from Wisconsin.

Ms. {Baldwin.} 1 could make i1t even easier. | welcome
our witnesses and 1 waive my opening statement.

[The prepared statement of Ms. Baldwin follows:]
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Mr. {Markey.} That is a gesture that is well received
by the chair and we welcome all of the withesses and we turn
now and recognize the gentleman from Pennsylvania, Mr. Pitts.

Mr. {Pitts.} Thank you, Mr. Chairman, I will be brief.
Thank you for holding this hearing on FERC oversight.

There are many issues | hope we explore today, including
the implementation of the Energy Policy Act of 2005, market
oversight, electric service security, transmission policy and
cost allocation. The list i1s long.

As 1 understand i1t, FERC has asked Congress to work on
legislation regarding cyber security which 1 think is of
critical importance. In recent years it has become apparent
that our electric grid is vulnerable to cyber attack by
terrorists or other nations and as we move towards marking up
a bill to protect our bulk power system, I am interested in
hearing the panel®s thoughts on how best to protect our grid
from malicious intent.

In addition to cyber security, | think we must also
focus on transmission policy here in the United States. The
official report of the 2003 northeastern blackout concluded
that, ~"As evidenced by the absence of major transmission
projects undertaken in North America over the past 10 to 15

years, utilities have found ways to increase the utilization



182

183

184

185

186

187

188

189

190

191

192

193

194

195

196

197

198

199

200

201

202

203

204

11

of their existing facilities to meet iIncreasing demands
without adding significant high-voltage equipment.*~
Clearly, there is a significant need for an increase in
transmission capacity and this need is amplified as we
consider adding more and more renewable energy to the grid.
However, my district includes some of the most pristine
historic landscape in the Middle Atlantic. My district also
has some of the most productive farmland in the U.S. and
while 1 am supportive of adding more transmission capacity, |
believe we do need to keep iIn mind the legitimate desires of
localities to preserve green spaces and historic sites and
the same can be said of the siting of natural gas pipelines.

Finally, I am interested in hearing the panel®s thoughts
on the regulation of over-the-counter derivatives. As you
know, in my State of Pennsylvania, electric and natural gas
companies use derivatives to hedge or lock prices of
commodities they plan to use or sell In the future, and the
Pennsylvania PUC has stated that mandatory, centralized
clearing or exchange trading for all OTC transactions would
needlessly increase expenses associated with the hedging and
risk management activity, so important iIssues.

I look forward to hearing our witnesses and yield back.

[The prepared statement of Mr. Pitts follows:]
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Mr. {Markey.} We thank the gentleman very much.

Our time is running down here and we have 3 minutes left
to go before we have to be on the floor. We will recognize
the gentleman from Texas, Mr. Burgess, for an opening
statement.

Dr. {Burgess.} Thank you, Mr. Chairman. 1 am also
pleased we are having the hearing today to discuss with the
full Commission the issues before the Federal Energy
Regulatory Commission.

We are all well-aware of the expansion of iInfrastructure
for electricity is critical as i1s the infrastructure for
natural gas. In communities across this country, the
electric grid is at or near capacity. With the price of oil
fluctuating daily, it will likely increase again as it always
does with the summer months. The demand for natural gas, a
cheap and abundantly available energy source, may likewise
Increase.

The need for a strong infrastructure for natural gas is
evident In my own backyard. My district is home to the
Barnett Shale, which is one of several sources of natural gas
throughout the country which thanks to new technologies and
techniques In gas retrieval is providing both energy and

economic opportunities In north Texas.
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Beyond natural gas, Texas has been a leader in renewable
energy as the leading State in wind power. Advances to the
electric grid will enable increased uses of renewable energy
as electricity from renewable sources is able to travel
further in more advanced power lines, but we are all aware
that renewable energy alone will not meet this country®s
needs, which is why new sources of energy from nuclear power
are critical if we are serious about a cleaner energy
portfolio.

I hope today®s discussion will be productive in moving
us toward a stronger infrastructure that will provide
consistence power to every sector of our economy, and 1 yield
back.

[The prepared statement of Dr. Burgess follows:]
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Mr. {Markey.} Great, the gentleman yields back. We
thank the gentleman.

All time for opening statements by members has been
completed unless Mr. Waxman or Mr. Barton shows up. And as a
result, when we come back we will be recognizing you, Mr.
Chairman, as the first order of business but you can expect
that to occur in about 20 minutes. Okay, so with that the
subcommittee stands iIn recess.

[Recess. ]

Mr. {Markey.} So the Subcommittee on Energy and
Environment is called back into order and we welcome you all
again, and now we are ready for testimony from our very
distinguished panel. Our first witness today is the Chairman
of the Federal Energy Regulatory Commission, Jon Wellinghoff.
At FERC, Mr. Wellinghoff works to open wholesale electric
markets to renewable resources and promote greater efficiency
in the Nation"s energy infrastructure. We look forward to

hearing your testimony, Mr. Wellinghoff. You may proceed.
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I
262 NSTATEMENTS OF JON WELLINGHOFF, CHAIRMAN, FEDERAL ENERGY

263 REGULATORY COMMISSION; MARK SPITZER, COMMISSIONER, FEDERAL
264 ENERGY REGULATORY COMMISSION; AND JOHN NORRIS, COMMISSIONER,
265 FEDERAL ENERGY REGULATORY COMMISSION

I
266 NSTATEMENT OF JON WELLINGHOFF

267 } Mr. {Wellinghoff.} Thank you, Mr. Chairman.

268 Mr. {Markey.} Could you move that microphone in a

269 little bit closer, please?

270 Mr. {Wellinghoff.} Thank you, Mr. Chairman, Ranking
271 Member Whitfield, member of the subcommittee. | thank you
272 for the opportunity to appear before you today to discuss the
273 Federal Energy Regulatory Commission®s work on critical

274 energy issues now facing our Nation. I will summarize my
275 testimony but I request that my full written remarks please
276  be included iIn the record.

277 Mr. {Markey.} Without objection, so ordered.

278 Mr. {Wellinghoff.} First, I want to convey to this
279 subcommittee that it is my privilege and honor to serve as
280 the head of, in my opinion, one of the most extraordinary
281 agencies in the Federal Government. We have over 1,400

282 dedicated, highly-skilled and extremely competent employees
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who come to work with the intent of making energy delivery
system in this country work better to the benefit of
consumers. Those employees are focused on FERC"s mission as
stated in the FERC"s strategic plan that I provided to
Congress last fall. The Commission®s mission is to assist
consumers in obtaining reliable, efficient and sustainable
energy services at a reasonable cost through appropriate
regulatory and market means. Our employees work to fulfill
this mission every day and 1 am so proud to work with them.

Fulfilling our mission involves two primary goals.
First, promoting the development of safe, reliable and
efficient energy Infrastructure that serves the public
interest, and second, overseeing rates, terms and conditions
for wholesale sales and transmission of electric energy and
natural gas in interstate commerce. 1 would like to
highlight some of the steps the Commission is taking iIn
pursuit of each of those goals.

To promote the development of safe, reliable and
efficient energy iInfrastructure, the Commission is among
other actions siting natural gas pipelines to bring new, low-
cost gas supplies to markets to serve consumers®™ needs.
Siting hydropower projects to iIncrease energy supply in
markets, reviewing transmission planning cost allocation

interconnection processes for the electric grid so that new
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307 resources of supply can be efficiently and economically

308 delivered to markets to serve consumers. Using incentive-
309 based rate treatments in appropriate circumstances to

310 encourage iInvestment iIn transmission infrastructure,

311 including advanced transmission technologies and facilities
312 designed to connect location constrained renewable energy
313 resources to load centers. Protecting the reliability of the
314 grid and facilitating the development of smart grid

315 technology and standards that will increase efficiency,

316 reliability and flexibility of the electric system.

317 In addition to overseeing rates, terms, and conditions
318 for the Commission on Jurisdictional Services, the Commission
319 is, among other actions, implementing Congressional policy
320 that wholesale competition can provide benefits to consumers
321 in all regions while respecting regional differences.

322 Instituting improvements to organize wholesale electric

323 markets including enabling a wider range of resources to

324 compete thus delivering benefits to consumers, developing a
325 national action plan on demand response that builds on the
326 national assessment of demand response potential and will
327 encourage the use of additional resources for the benefit of
328 consumers, and pursuing a balanced approach to oversight and
329 enforcement, including attention deterring market

330 manipulation and promoting compliance with mandatory
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reliability standards for the bulk power system.

Each of my fellow commissioners will briefly discuss
some of these important issues. First, 1 want to indicate
for the committee my apology, Commissioner Moeller left. He
had to leave. Apparently, there is a personal i1ssue that has
to deal with his house i1s on fire, i1s what he indicated to us
so he literally has an emergency, and 1 will do Commissioner
Moeller®s section with respect to hydropower and natural gas
infrastructure.

Commissioner Spitzer will discuss the operation of the
organized wholesale electric markets and corresponding
benefits for consumers, as well as other competitive markets
subject to Commission™s jurisdiction. Commissioner Norris
will discuss our Nation®s potential for demand response and
that progress being made in some organized wholesale electric
markets to harness that potential.

I truly enjoy working with my fellow commissioners.

They too, like our FERC staff, are dedicated to FERC"s
mission. The Commission®s work is vital to achieving our
Nation®s energy goals, including the need for energy security
and the availability to consumers of clean, affordable energy
for our Nation®s economic revitalization. My colleagues and
I, and each and every FERC professional and administrative

staff member are committed to our agency®™ mission and to
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ensuring that consumers® have access to those clean,
affordable, reliable energy supplies they deserve.

Thank you for the opportunity to appear before you.
will be happy to answer any questions.

[The prepared statement of Mr. Wellinghoff follows:]
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Mr. {Markey.} Thank you, Mr. Chairman, very much.

Our next witness Is Commissioner Mark Spitzer. He is an
experienced regulator who chaired the Arizona Corporation
Commission before coming to the FERC. He has focused on
expansion of natural gas infrastructure, demand-side
management, and renewable energy policies.

We look forward to hearing your testimony, Mr. Spitzer.

Whenever you are ready, please begin.
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I
NSTATEMENT OF MARK SPITZER

} Mr. {Spitzer.} Thank you very much, Mr. Chairman, and
after your opening remarks, 1 was tempted to merely say |
agree but I think you want me to say something.

Mr. {Markey.} But that is a good start.

Mr. {Spitzer.} It is hard to muzzle a lawyer.

Mr. {Markey.} Yeah, I like testimony that starts that
way .

Mr. {Spitzer.} Thank you. Mr. Chairman, 1 submitted
written testimony that 1 will summarize.

Mr. {Markey.} And without objection, your testimony
will be included in the record iIn its entirety as will Mr.
Norris®™ and Mr. Moeller.

Mr. {Spitzer.} Thank you, Mr. Chairman.

FERC i1s endeavoring to combine the best of competitive
markets with appropriate regulation so competitive market
forces interact with consumer protection through appropriate
regulatory oversight, and if 1 could illustrate. The chair
alluded to my tenure in the Arizona Commission. In August,
2005, i1n the wake of Hurricane Katrina, the consumers of
Arizona were faced with a horrendous burden when natural gas

prices spiked to $15 per MMBTU so the gas distribution
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companies as well as the power plants using natural gas to
run electricity were first to go on the market and purchase
gas that was spiked due to the shut-in of gas supply in the
Gulf Coast. The Arizona consumers lacked natural gas
storage. There was only one pipeline system and the
consumers were greatly burdened. A price spike up to $15 has
long term, negative ramifications for consumers. Well,
shortly thereafter, the Energy Policy Act was signed into law
and Arizona consumers as well as regulators could look to
Washington, D.C. for relief.

IT you consider and the members have alluded to the
phenomenon of greater production of shale gas, this is a
phenomenon where competition through technology was spurred
and improved by regulatory support so that the markets did,
in fact, work. Pipelines were constructed. Storage
facilities were constructed. This country now has a much
greater diversity of energy supply specifically with natural
gas then existed only a few short years ago.

Similarly, FERC has endeavored to pursue failr energy
markets with appropriate oversight. We have brought a small
number of manipulation cases that are very important to deter
those who would seek to manipulate America®s energy markets.
We brought enforcement proceedings, similarly to ensure that

the prices are fair.
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The chairman alluded to the smart grid and 1 think the
smart grid is a wonderful opportunity to pursue demand
response, energy efficiency, and as the chair alluded, go to
a twenty-first century grid. We have seen the emergence of
smart meters but I think that 1t Is very important that we
have smart prices to go along with those smart meters so that
the ratepayers of the United States can fully derive the
benefit from the smart grid.

On the area of cyber security, 1 would note the proposed
legislation for markup with the observation that the Section
215, Federal Power Act process, i1s very i1ll-suited to deal
with emerging cyber vulnerabilities. And I think that the
proposed legislation should be seen as in partnership with
the existing law under Section 215 to deal with reliability
of the grid.

And then I guess fTinally, 1 want to thank the chairman
for his efforts as well as my colleagues, Commissioner NoOrris
and Commissioner Moeller, and since I arrived at FERC, 1 was
also able to work with former Commissioner Kelly and former
Chairman Kelleher in a way to provide for a reliable supply
of energy at reasonable prices. It was truly a bipartisan
and team effort, and we will work as very hard as possible to
continue the efforts at FERC on behalf of the ratepayers of

the United States.
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439 Thank you, Mr. Chairman.

440 [The prepared statement of Mr. Spitzer follows:]
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Mr. {Markey.} Thank you, Commissioner Spitzer, very
much.

And our final witness is John Norris. He has years of
experience In energy policy and regulatory affairs as a
lawyer, a top official at the Department of Agriculture, and
Chairman of the lowa Utilities Board.

We thank you for joining us, Mr. Norris. Whenever you

are ready, please begin.
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I
NSTATEMENT OF JOHN NORRIS

} Mr. {Norris.} Thank you, Chairman Markey. Good
afternoon and thank you, members of the committee, for
inviting me here today. |1 have only been on the Commission
for a couple of months now so | appreciate this chance to get
my feet wet with the subcommittee here.

I also have consulted my colleagues yet but I like the
metaphor of Northern lowa as for FERC"s role for going
forward and 1 can--being an lowan, | can assure you for both
us and Northern lowa, our best days are yet to come.

Mr. {Markey.} And as you know very well because we have
seen each other in lowa many times and as a former future
cabinet officer in the Kennedy, Dukakis, Gore and Kerry
Administrations, |1 have spent a lot of time in Dubuque in my
life. |1 could very comfortably run for city councilman in
Dubuque. That i1s where they always send the Irish guy from
Boston, to Dubuque. That is where the Catholics are in lowa
and so when Boston College actually played Northern lowa this
year and got crushed, there was a very good bet from me in my
pool. 1 mean no money exchanging hands, of course, but I did
select Northern lowa to go a lot further than 1 would have i1f

again, i1t was another experience of Boston College going to
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lowa and learning some things about not just politics but
basketball, so none of that is going to come off of your
time. If we could go back to 5 minutes for the Commissioner,
please again begin, welcome.

Mr. {Norris.} Thank you. We do take great pride in our
Panther basketball.

Well, let me just give an overview of my written
comments which largely pertain to the demand side of
resources and demand response. |If there is one most
important takeaway from those comments, it Is that our best
energy outlook for the future includes an efficient mix of
both demand-side resources and supply-side resources. By
providing a level playing field and the opportunity for the
demand-side of resources to participate on a comparable basis
to traditional supply-side resources, we could make a
positive difference for our markets and our consumers by
allowing i1nnovation, ingenuity and competition, and customer
choice to foster competition.

Let me briefly review what has evolved so far. The
Commission has allowed demand response resources to be used
to comply with certain reliability standards and has required
that such resources be considered as a solution in utilities
transmission planning processes. In the organized markets,

the Commission has gone further, requiring 1SOs and RTOs to
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accept bids from demand response resources in their ancillary
services markets and enable aggregators to bid demand
response on behalf of retail customers, and we are beginning
to see results. The most recent Commission survey results
for demand response showed a total potential peak load
reduction across the Nation of 35 gigawatts, which i1s up 26
percent from the 2006 Commission survey results, and
represents approximately five percent of the total forecasted
U.S. peak demand for the summer of 2008, but there still
remains a tremendous untapped reservoir. Last summer-®s
national assessment of demand response potential projected
through 2019 that the potential for peak electricity demand
reductions across the country is up to 188 gigawatts or up to
20 percent of our national peak demand.

So where will the changes occur? Well, existing
reliability and market rules and structures were developed
around the needs and operating characteristics of traditional
generation resources. There i1s not always consensus as to
how and whether specific rules and structures should be
modified to create a level playing field for demand response
resources, but my expectation is that as we gain additional
experience, the Commission will continue to modify and shape
demand response policies. Just last week, the Commission

issued a notice of proposed rulemaking to address
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compensation of demand response resources. The notice
proposes and seeks comment on requiring RTOs and ISOs in
which demand response resources participate at a resource to
pay demand response providers the market price for energy for
reducing consumption below their expected levels.

In June of this year, the Commission will issue the
National Action Plan for Demand Response which will identify
communication strategies, technical assistance to States and
tools necessary to achieve the potential i1dentified In that
assessment. FERC also remains engaged with the States iIn the
demand response collaborative. We are mindful that States
have a large role iIn shaping the policies that affect demand
response participation in electricity markets and we continue
to work closely with our State colleagues on the FERC demand
response collaborative to ensure that our efforts are
coordinated and achieve the greatest impact.

There are remaining barriers such as the measurement and
verification of demand response that are yet to be finalized
or agreed upon. The rules and software that the system
operators use in organized markets to schedule and dispatch
resources were developed around the needs and operating
characteristics of traditional generation resources, and may
pose a barrier to a demand response in other resources, and

the market rules and business practices are yet unclear as to
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how they are to apply to demand response. The Commission is
analyzing these and other issues and if appropriate, may
conduct one or more rulemakings to help further eliminate
barriers to a demand response.

Thanks again for the opportunity to be here. 1 look
forward to meeting the challenges of diversifying our
electricity market in the future and I think the Commission
is well-positioned to help lead the country in that effort.

[The prepared statement of Mr. Norris follows:]
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Mr. {Markey.} Thank you, Commissioner Norris, very
much.

Can I just very briefly, Mr. Chairman, in terms of
Commissioner Moeller®™s testimony, should I make a unanimous
consent request that that be included in the record In its
entirety?

Mr. {Wellinghoff.} Please, we would appreciate that.

Mr. {Markey.} Okay, without objection, so ordered.

[The prepared statement of Mr. Moeller follows:]
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Mr. {Markey.} So the chair will now recognize himself
for a round of questions.

As you know, tomorrow this subcommittee will markup
legislation giving FERC new authorities to protect the U.S.
electric grid against attack. How serious in your view IS
the threat to the grid from cyber and other threats, and how
serious are the consequences if we don"t protect the grid
from those threats?

Mr. {Wellinghoff.} Mr. Chairman, In my opinion, the
threat i1s extremely serious. | know that members of this
committee have had classified briefings with respect to the
issues that we are facing. 1 believe that it is critical
that we address this threat as quickly as possible. 1t is
something that FERC has been concerned about for a number of
years and 1 know has been working with Congress to try to get
a piece of legislation together that would do the job of
actually the threats and 1 believe the legislation that you
have, 1 haven"t seen the latest draft. 1 have seen some
earlier drafts but I believe that it really does fully look
at not only threats but vulnerabilities as well which I think
iIs important. |1 understand that there may be some issues
that DOD still has that would like to discuss with you but

other than that from what I have seen so far, 1 think that
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the legislation will provide FERC the tools that we need to
ensure that cyber security is not an issue for this country
with respect to the grid.

Mr. {Markey.} Thank you, Mr. Chairman.

Now, there are some iIndustry stakeholders who take the
view that although there may be a need for new Federal
authority to react to a grid security emergency, that the
current system of industry standard-setting through the NERC
iIs adequate to defend the grid against attack by terrorists
or of hostile nation states. What in your view are the
limitations iIn the current system and why should we give the
FERC the authority to establish interim requirements if you
determine that NERC standards haven®t addressed a critical
weakness to attack?

Mr. {Wellinghoff.} Mr. Chairman, currently under the
NERC-FERC reliability process, we have I believe it is eight
cyber security standards that we have approved but those
standards came to us through a process where FERC takes to
its stakeholder group these proposals. The proposals are
discussed over a period of time. They are voted upon and
then they are ultimately submitted to us. That process, |
believe, is not expeditious enough to deal with threats
certainly, where we have an immediate threat that is

identified by the President or really to deal with
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vulnerabilities in a really effective manner. Number one, we
still don"t have a process where we can provide information
to the utilities on a confidential basis which is a real gap,
I believe, because we certainly don"t want the fixes to get
out to the opposition with respect to these cyber security
threats. And we also don"t have the ability to immediately
send out a fix to the proper entities who need to be
identified when we determine that there is a threat that
exists. So I believe that that the current process has
allowed us to go so far but as far as we have gone it doesn"t
take us all the way that we need to go to close off the
threat.

Mr. {Markey.} Let me ask one final question on this
round and this is for any of the commissioners. There have
been concerns that a recent FERC decision could negatively
impact deployment of renewable energy. As | understand it,
the decision involving the Kansas Utility Westar could
disadvantage renewal energy projects because they would be
forced to pay for the variability of their power generation.
Are there options that we could pursue to include additional
factors in calculating the cost of this variability? As I
understand 1t, wind and solar variability goes down
considerably i1f the grid is able to dispatch generation more

quickly and schedule generators more frequently, Mr.
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635 Chairman.

636 Mr. {Wellinghoff.} Mr. Chairman, the Westar decision 1is
637 currently pending rehearing so I can"t discuss the decision
638 specifically but 1 can talk in general terms about your

639 question. Are there other ways we can look at how to

640 allocate these costs relative to | believe 1t i1s regulation
641 service for the grid that under that particular decision is
642 being, wind is being asked to pay some portion of. 1 think
643 we really do need to examine how those costs are allocated
644 and look at very carefully how loads are involved in posing
645 those costs on the grid versus how resources like wind are.
646 So I am very open with respect to the rehearing as to what we
647 might be able to look at there but again I can"t talk

648 specifically about the particular case given it is pending
649 for rehearing.

650 Mr. {Markey.} Okay, Commissioner Spitzer.

651 Mr. {Spitzer.} Thank you, Mr. Chairman, and again

652 without discussing the specific Westar case, as 1Is the case
653 in many regulatory environments, we need to balance competing
654 interests and the overarching goal is just and reasonable

655 rates. |ITf you look at the Commission®s generator

656 1nterconnection rules and the changes thereto to accommodate
657 wind that took place In 2005, the Commission has shown a

658 great willingness to iIncorporate and integrate wind. |If you
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look at our Notice of Inquiry regarding variable resources,
we have striven greatly to increase not just wind but solar
and other resources into the grid in a way that preserves
reliability and minimizes costs to ratepayers. So In many
cases, these costs are about balancing efforts to integrate
variable resources into the grid and at the same time justly
assign the costs of integrating those resources in a fair
manner, and that is as you know often complex but I don"t
think you can extrapolate one particular case to either
hostility to wind or hostility to the ratepayers who are
varying the cost of integrating wind.

Mr. {Markey.} Okay, great, thank you, Commissioner
Spitzer.

The chair recognizes the gentleman from Kentucky, Mr.
Whitfield.

Mr. {Whitfield.} Thank you very much and thank you all
so much for your testimony.

Either one of you can answer this question. When the
Fourth Circuit Court of Appeals in the Piedmont case ruled
that FERC did not have the authority for new transmission
facilities location, that you do not have that authority
which was given to you under the Energy Policy Act, 1 know a
number of organizations did appeal the decision, the American

Wind Energy Association, Edison Electric Institution and so
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forth, appealed to the U.S. Supreme Court. Evidently, the
Obama Administration filed a brief on FERC"s behalf telling
the Supreme Court that it should not take the case and review
the Fourth Circuit decision. When we hear almost every day a
need to expand the grid, to modernize the grid, 1 was curious
how would FERC or the Administration make a decision and not
to appeal that decision?

Mr. {Wellinghoff.} That was an interesting discussion
in the solicitor®™s office and as I understand i1t, first of
all, 1t 1s the solicitor in the Administration who makes the
decision and not FERC.

Mr. {Whitfield.} Okay, so FERC was really not
consulted?

Mr. {Wellinghoff.} No, we were consulted and 1 want to
tell you the nature of that consultation. We were consulted.
In fact, the solicitor, as | understand i1t, agreed with it
substantively that we were correct In our initial decision
that the Fourth Circuit was incorrect, and I still believe we
are correct. However, it was my understanding that the
solicitor decided not to take it up to the Supreme Court or
not to ask for cert to the Supreme Court on procedural
grounds iIn that there was no conflicts iIn the circuits. It
was only the Fourth Circuit that made the decision so

therefore we only had one circuit decision so they didn"t
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feel that it was a significant enough case to take up. That
was not our call. It was the solicitor®s call.

Mr. {Whitfield.} Mr. Spitzer.

Mr. {Spitzer.} Thank you, Congressman. So there iIs no
mistake, my opinion is that the Fourth Circuit decision was
wrong. |1 would like a dissenting opinion.

Mr. {Whitfield.} Okay.

Mr. {Spitzer.} Sometimes lawyers lose cases and it was
we lost two to one.

Mr. {Whitfield.} Right.

Mr. {Spitzer.} One of the issues was whether the case
was in fact ripe and this gets into the unique nature of the
case before the First Circuit, Fourth Circuit.

Mr. {Whitfield.} Right.

Mr. {Spitzer.} It was on a power line for which the
application had not yet been filed at FERC and so one of the
views of the Supreme Court does not like taking cases i1f they
are not ripe for adjudication and given the fact that there
was no actual power line case filed at FERC, there was a real
question as to procedurally whether it was correct to seek
certuari to the Supreme Court. Secondly, as the chairman
noted, oftentimes you look for conflicts between Circuit
Courts of Appeal to have a case go up to the Supreme Court.

Mr. {Whitfield.} Right.
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Mr. {Spitzer.} So I think it is one of those unique
factual circumstances but doesn®t gainsay that the final rule
that FERC voted not that was basically reversed by the Fourth
Circuit was adopted by either FERC and 1 think we believe
that the Fourth Circuit was incorrectly decided. In the
Piedmont case, the only question is what is the best
procedural mechanism to pursue reversal, either in the courts
or with Congressional clarification?

Mr. {Whitfield.} Right, so you all feel quite strongly
that your legal team does believe that under the Energy
Policy Act that FERC does have backstop siting authority?

Mr. {Spitzer.} Yes, sir.

Mr. {Wellinghoff.} Yes.

Mr. {Whitfield.} Okay, thank you very much.

I note in, Mr. Wellinghoff, your testimony, I believe it
was your testimony you talked about a strategic plan to
explore as appropriate and implementing market reforms that
will allow renewable energy resources to compete fairly in
Commission jurisdictional markets. When do you expect that
study or that strategic plan to be completed?

Mr. {Wellinghoff.} Excuse me. The strategic plan is
completed. We have started to implement different aspects of
that strategic plan including looking at variable renewable

resources. We just issued an NLI, Notice of Investigation,
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in January on that issue asking for comments as to the
barriers of integrating into the system. The problem we have
with these variable resources, both wind and solar, is that
you are not completely able to forecast when you are going to
have them iInto the system and because of that variability,
you have to look at how you are going to operate the grid in
a way to ensure reliability because we are charged with
reliability on the grid. So we are very interested iIn
determining how we can have larger and larger amounts and
there are a lot of areas in the country, one of them being
the northwest, for example, Bonneville®s area. Another one
being the south central portion of the country, Oklahoma-
Kansas area where larger and larger amounts of wind are
coming onto the system because they are developing them there
and they apparently are economic and so they are coming onto
the grid and as doing such, we need to ensure that they do it
in a reliable fashion. So we want to make sure that this
integration i1s done In a way that will protect this.

Mr. {Whitfield.} Just one follow-up if I could, Mr.
Chairman.

In the Notice of Inquiry, you are asking for public
input. When do you expect that period will end for public
input?

Mr. {Wellinghoff.} 1 think 1t is the end of March.
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779 Mr. {Whitfield.} Thank you.

780 Mr. {Butterfield.} [Presiding] Thank you, Mr.

781 Chairman. All right, the gentleman®s time has expired.

782 The gentleman from Michigan, the chair emeritus of this
783 committee.

784 Mr. {Dingell.} Thank you, Mr. Chairman.

785 I have a splendid opening statement which 1 ask to be
786 inserted iIn the record.

787 Mr. {Butterfield.} Without objection.

788 [The prepared statement of Mr. Dingell follows:]
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Mr. {Dingell.} Gentlemen of the Commission, is the
Commission or any members of the Commission asking to have
the Federal Power Act amended on this matter, yes or no?

Mr. {Wellinghoff.} Excuse me, Congressman Dingell, on
the matter of cyber security?

Mr. {Dingell.} Yes, are you seeking to have any
amendments made to the Commission or rather to the Federal
Power Act?

Mr. {Wellinghoff.} Yes, we have supported legislation
on cyber security that would require.

Mr. {Dingell.} Would you please submit those amendments
to the committee so that we could see what they are, please?
Mr. {Wellinghoff.} We would be happy to do that.

Mr. {Dingell.} Is this the Commission or just
individual members of the Commission?

Mr. {Wellinghoff.} The Commission has submitted.

Mr. {Dingell.} By what vote, sir?

Mr. {Wellinghoff.} Excuse me?

Mr. {Dingell.} By what vote, iIn other words?

Mr. {Wellinghoff.} We haven-"t.

Mr. {Dingell.} This is the request of the Commission or
is this just individual commissioners who are seeking i1t?

Mr. {Wellinghoff.} The Commission doesn"t typically
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813 vote with respect to proposals of legislation. We usually
814 respond to requests from committees for more information and
815 that comes from the Commission.

816 Mr. {Dingell.} AIll right, would you please submit it to
817 wus and with a statement including whether this i1s the

818 Commission®s suggestion to the committee or whether i1t is
819 that of individual Commissioners?

820 Now, next question, what, let us see, the Commission, |
821 want to address the question of siting, transmission siting
822 authority. Has the Commission decided who it is that should
823 pay for new lines? In other words, is it going to be the
824 originator of the power, the transmission company, the

825 ultimate recipients and customers? Who will be the person
826 who pays for these new lines and how will the allocation of
827 these costs and benefits be decided according to the rules of
828 the Commission?

829 Mr. {Wellinghoff.} Congressman Dingell, currently it
830 depends on how the line i1s built. If 1t is built by a

831 merchant then the merchant will pay for the line. |If it is
832 built by a developer who wishes to allocate costs more

833 broadly, then i1t depends upon the region, and different

834 regions do it differently. Certain RTOs have certain

835 allocations.

836 Mr. {Dingell.} So you are not going to have a standard
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approach to this?

Mr. {Wellinghoff.} There currently is not a standard
approach.

Mr. {Dingell.} If 1 understand you correctly, you are
telling me you have different rules for different States or
different regions?

Mr. {Wellinghoff.} That is correct.

Mr. {Dingell.} How is that to be justified?

Mr. {Wellinghoff.} Each region decides they believe
that methodology i1s appropriate for their region. They come
to FERC, we look at i1t and review i1t, and determine whether
or not i1t is appropriate for them and in those instances we
then make a final determination but we do try to look at
regional differences and there certainly are differences with
respect to regions and how those costs may or should be
allocated. They may be different iIn PGM.

Mr. {Dingell.} Well, 1 am going to submit a letter on
this. We are consuming time that 1 don"t have for this
because we only have 5 minutes.

Now, what evidence is there that FERC needs backstop
authority as granted in the Interview Policy Act of 2005? Is
there broad consensus that the States are not capable of
siting new transmission lines or that the States are acting

in any way iIn bad faith? 1Is there a consensus that the
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consumers are suffering because these States are unwilling or
unable to site new lines?

Mr. {Wellinghoff.} The 2005 Act provides backstop
siting authority iIn the iInstance of a congested corridor
designated by DOE.

Mr. {Dingell.} Well, 1 understand you have got backup
authority. Do you feel it is necessary to use that backup
authority and if so, where, when and why?

Mr. {Wellinghoff.} 1 believe that in those instances
where we have location-constrained resources that are needed
to get the load by a long transmission line over multiple
States or regions to the extent that a particular.

Mr. {Dingell.} Have you ever used this authority, this
backup authority or have you left the matter to the States?

Mr. {Wellinghoff.} Currently, the backup authority is
only for congestion corridors designated by DOE which are iIn
very limited areas of the country.

Mr. {Dingell.} So you have not used it yet?

Mr. {Wellinghoff.} We have not used it yet.

Mr. {Dingell.} Do you have any plans to use it and if
so, where, when and why?

Mr. {Wellinghoff.} We do not have any current plans to
use 1t.

Mr. {Dingell.} Do you think that It iIs necessary to use
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it for any particular reason at this time?

Mr. {Wellinghoff.} Not at this time.

Mr. {Dingell.} Okay, well, 1 know my time has expired,
Mr. Chairman. 1 thank you for your courtesy.

Mr. {Butterfield.} 1 thank the gentleman.

The gentleman from Alabama.

Mr. {Griffith.} Thank you, Mr. Chairman.

Along those same lines and this is a comment. 1Is there
a possibility because of the diversity not only of our power
generation but also of our geography here in the States, Iis
there any possibility that this 1s complicated enough that we
might consider before any regulation that would be one size
fits all, that we could do a pilot program or a couple of
pilot programs that would take a particular geography and see
how the integration and the reliability impact of integrating
these large amounts of renewable energy into the grid, how we
might do that on a pilot program before we decide that i1t is
good for everyone? Is that unreasonable?

Mr. {Wellinghoff.} Congressman Griffith, 1 don"t think
it Is unreasonable. 1In fact, 1 think It is going on right
now. We have a great pilot going on in a place called Texas.
Texas right now is integrating in 8,000 megawatts of wind and
they are going to go to 18,000 megawatts of wind. They have

just developed a $5 billion transmission upgrade to do that.
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I just had some conversations with Chairman Smitherman, the
chairman of the Texas Public Utilities Commission on that
matter so | think we have a great incubator there of a pilot
going on. We also I think have it going on in the different
RTOs, as well, in California, in the Midwest, in SPP. They
all have varying amounts of renewable energy that they are
integrating in their systems there and so they are all sort
of different pilots going on right now and I think it is good
idea to have that happening.

Mr. {Griffith.} The sharing of costs of transmission
and who 1s responsible for it from the maintenance to the
charging of 1t, how is that, do you think, that is going to
be decided?

Mr. {Wellinghoff.} The sharing the cost of
transmission, | hope, is initially and primarily decided by
the regions and the States. And again, it Is something that
I hope can be worked out on that regional State level. 1t is
largely being done that way now within the RTOs. They are
working out various proposals. 1 know though for example in
MISO, the Midwest 1SO, there is two different groups. One
being the State commissioners primarily and another group
being the transmission owners that have different ideas of
how to allocate costs and they haven®"t come together yet. |1

think they are, as 1 understand i1t, may be coming to FERC
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933 ultimately to have us resolve for them which would be the
934 most appropriate way to do it but my preference would be to
935 have the States and the regions work it out on their own.
936 Mr. {Griffith.} My concern, of course, iIn my district
937 1s I am Tennessee Valley Authority. What impact do these
938 proposed or suggested regulations do you think would have on
939 that particular utility?

940 Mr. {Wellinghoff.} 1 don"t believe they would have an
941 impact directly. 1 believe that the TVA determines how to

942 allocate their costs within their own region.

943 Mr. {Griffith.} Thank you.

944 Thank you, Mr. Chairman.

945 Mr. {Butterfield.} Thank you.

946 At this time, the chair recognizes the gentlelady from

947 Wisconsin.

948 Ms. {Baldwin.} Thank you, Mr. Chairman.

949 Chairman Wellinghoff, welcome.

950 Mr. {Wellinghoff.} Thank you.

951 Ms. {Baldwin.} As you, | think, noted in your testimony
952 and I am sorry, I saw it In the written testimony. [ am

953 sorry I missed your oral testimony today but FERC has
954 convened several technical conferences around the country
955 asking for input and comment on matters relating to

956 transmission planning, coordination and cost allocation. And
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I have been hearing some observers recently speculate that
these activities should leave little doubt that FERC intends
to set down concrete rules of cost allocation for
transmission projects. And so I am wondering if you can
confirm whether there is a cost allocation rulemaking iIn the
works and 1f so, what details can you provide us?

Mr. {Wellinghoff.} We are currently reviewing, as I
understand it, several thousand pages of comments on those
workshops that you referred to regarding cost allocation and
planning. When we complete that review, we will consider a
rulemaking with respect to cost allocation and I am certain
that that rulemaking will be informed also by other
proceedings like the filing that we expect from the Midwest
ISO and their cost allocation proposals. So it is possible
that we would move to rulemaking. | can®t tell you today
that i1t 1s a certainty but we are looking at those comments
and considering that in conjunction with the other filings
that are coming in on cost allocation because we are getting
sort of a disparate request with respect to cost allocation
from different parts of the country, and it would be good to
look at them in sort of a unified whole not saying one size
fits all because 1 really don"t believe In that per se. |
think you do have to account for regional differences on the

one hand but it may be good to set down some sort of general
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principles with respect to cost allocation. And I would like
to see that go forward but again what will ultimately come
out of it will be up to a vote of the Commission.

Ms. {Baldwin.} What light could you shed on the
timeframe for making that decision of whether you are going
to move forward with a rulemaking?

Mr. {Wellinghoff.} 1 think we should know where we are
going to be in 6 months.

Ms. {Baldwin.} Okay.

Mr. {Wellinghoff.} It shouldn®t be that long. I mean
ifT a rulemaking comes out and I can*t tell you when exactly
it would come out but 1t would be my hope at least that we
would have enough analysis done on the comments and have a
good enough idea from the filings from places like MISO as to
what some of the alternative proposals are to look within a
6-month timeframe to whether or not we want to do a
rulemaking.

Ms. {Baldwin.} Okay, last year the Seventh Circuit
Court of Appeals struck down a FERC-approved tariff to
distribute costs through a postage stamp rate in the PJM RTO,
and I wonder if you can tell me what steps the Commission has
taken iIn response to this case?

Mr. {Wellinghoff.} Excuse me, I am sorry. 1 just had

to get a little update there. The case i1s pending before the
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1005 Commission right now, the remand to us, but we did ask

1006 parties In the case to submit additional evidence to us
1007 because basically the Seventh Circuit asked us to do some
1008 cost benefit analysis with respect to the way that we spread
1009 those costs in that allocation, and so we are asking for
1010 information from the critical parties iIn the case to ensure
1011 that we had adequate evidence to be able to go back to the
1012 Seventh Circuit and show them and demonstrate to them that
1013 our allocation methodology was appropriate.

1014 Ms. {Baldwin.} So in light of the fact that you are
1015 taking in additional evidence, do you believe that the

1016 Commission has the authority to approve a tariff that

1017 includes some level of broad cost-sharing for large

1018 transmission projects?

1019 Mr. {Wellinghoff.} Yes, I believe we do if we do it
1020 under the Seventh Circuit principles and 1 think they laid it
1021 out that we don"t have to be exactly precise in how we look
1022 at the cost allocation but we do have to show how the costs
1023 and benefits were considered, and I believe we can develop
1024 sufficient evidence in the record to do that.

1025 Ms. {Baldwin.} Okay, as you may be aware, on March 16
1026 of this year, NARUC sent a letter to Senators Reid,

1027 McConnell, Bingaman and Murkowski expressing some concerns

1028 that any dramatic shift by Congress in the current balance
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between State and Federal jurisdiction over transmission line
permitting and cost allocation will undermine significantly
the just initiated interconnection-wide transmission planning
efforts and produce gridlock. And I would ask, by the way,
unanimous consent, Mr. Chairman, that that letter be iInserted
in the record of our proceedings today.

[The information follows:]
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Ms. {Baldwin.} That same letter goes on to say that
they, and this is NARUC, remain unconvinced that additional
Federal authority over transmission is needed. 1 give you as
an aside, In Wisconsin since 2001, the total value of
transmission construction and upgrades that are i1n-service or
currently approved by our State"s public service commission
for future construction is approximately $2.7 billion. The
letter adds that taking action now to disrupt the existing
planning process actually contradicts the Congressional
intent of the ARRA, the American Recovery and Reinvestment
Act, which directed the Department of Energy to give the
States $27 million to coordinate transmission planning
efforts across the country®s three grids, the Eastern
Interconnection, the Western Interconnection and the Electric
Reliability Council of Texas. Each of the 40 States iIn the
Eastern Interconnection are participating in the Eastern
Interconnection States Planning Council. Are you supportive,
Mr. Chairman, of the platform that has been created by the
American Recovery and Reinvestment Act for States and
stakeholder cooperation and information-sharing? And what is
FERC going to do to support these ongoing efforts?

Mr. {Wellinghoff.} We are very supportive of that

provision of that Act. In fact, we were sure to get FERC
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inserted iIn that so we could be advisors to DOE with respect
to that particular planning process, and so we have people
who are participating In both the Eastern and Western
Interconnect, the planning processes. We are making our FERC
staff available to those two entities to ensure that if they
need technical information support, we will be happy to
provide that to them, and 1 don"t see that activity as any
way inconsistent with the provision in the Bingaman Bill, for
example, in the Senate that provides FERC with backstop
siting authority and also some clarification of our cost
allocation authority. | believe that planning process can
and should and will go forward, and it will go forward with
FERC"s full support.

Ms. {Baldwin.} Okay, thank you, Mr. Chairman. 1 see
that my time has expired.

Mr. {Butterfield.} | thank the gentlelady.

The gentleman from Vermont, Mr. Welch.

Mr. {Welch.} Thank you, Mr. Chairman.

I have some questions following up on Dr. Griffith.
There are some of us who believe that we really need much
more of an energy boost from FERC to protect consumers in the
planning process of these transmission lines. And, be
specific, In Vermont there is going to be very significant

cost allocations and there is a sense among our utilities



1084

1085

1086

1087

1088

1089

1090

1091

1092

1093

1094

1095

1096

1097

1098

1099

1100

1101

1102

1103

1104

1105

1106

1107

56

that we have very little control and very little advocacy to
make certain that the planning is done on a least integrated
cost basis. Mr. Chairman, my understanding is that the RTOs
do have an obligation to implement principle number five and
that approach would be least cost integrated resource
planning. Is that your understanding as well, Mr.
Wellinghoff?

Mr. {Wellinghoff.} Yes, the RTOs are a very interesting
entity.

Mr. {Welch.} No, answer my question. I mean I know
they are interesting.

Mr. {Wellinghoff.} 1 am intending to.

Mr. {Welch.} Okay, good.

Mr. {Wellinghoff.} They are voluntary entities that are
formed by the transmission owners in the region and as a part
of that voluntary operating and cooperation agreement, those
owners decide to what extent planning is part of a integrated
least cost plan so i1t would be up to the stakeholders in each
RTO to determine specifically what aspects of planning they
will do and whether that planning goes to the point of an
integrated resource plan.

Mr. {Welch.} So then you don"t see FERC as having some
responsibility to make certain that they do the least cost

integrated planning?
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Mr. {Wellinghoff.} FERC is responsible for ensuring
that rates are just and reasonable.

Mr. {Welch.} Yeah, but that is built upon a major cost
foundation in the transmission system.

Mr. {Wellinghoff.} And we are also responsible for
ensuring that costs iIn the interstate transmission system are
prudently incurred.

Mr. {Welch.} AIll right, let me tell you how I am
translating this, okay.

Mr. {Wellinghoff.} Sure.

Mr. {Welch.} My utilities in Vermont work pretty hard
to try to keep the cost to ratepayers down and the 1SO New
England does not perceive, as | understand it, they don"t
perceive that it is charged with doing least cost integrated
resource planning but just transmission planning. And absent
a very clear sense of direction from FERC, that is the way

they are going to do it to the detriment of the consumers.

Mr. {Wellinghoff.} Again, it 1s my understanding that
the RTOs can make that decision internally. 1 don"t believe
that FERC has the authority to dictate to the RTOs in that

regard. In fact, we have had a California case that has
indicated.
Mr. {Welch.} Okay, let me just stop and I am not

arguing with you. 1 just want to understand this because
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maybe we need some legislative authority.

Mr. {Wellinghoff.} Sure.

Mr. {Welch.} Either the 1SOs have to do least
integrated resource planning or they don”t. Their perception
as | understand it right now is that all they have to do is
transmission planning and is It your testimony today that
FERC doesn®"t have a point of view on that?

Mr. {Wellinghoff.} No, it is my testimony today that
FERC doesn®t have the authority to order them to do that. My
point of view and I authored the least cost utility planning
statute In the State of Nevada so I am very familiar with the
process is that everybody should be doing least cost utility
planning.

Mr. {Welch.} Okay, would it be your advice to this
committee that you need enabling legislation to permit you to
make certain that that least cost integrated planning is
done? Would that help you do your job?

Mr. {Wellinghoff.} 1 would be happy to have that
authority.

Mr. {Welch.} AIll right, would you be willing to give me
some draft language that would be helpful to you to help the
consumers?

Mr. {Wellinghoff.} 1 would be happy to do that.

Mr. {Welch.} AIll right, thank you.
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I yield back.

Mr. {Butterfield.} 1 thank the gentleman.

We have just received word that we have got three votes
coming up very shortly. Any of the members on either side of
the aisle wish to ask any additional questions?

I have one for my close.

Commissioner Spitzer, your testimony discussed the
revolution in natural gas production from shales. Much of
this new production will come from the Marcellus Shale
located in an area that has not traditionally been a major

gas producing area. What i1s i1t going to require in terms of

new pipeline infrastructure to get all of this new gas to
market?

Mr. {Spitzer.} Thank you, Mr. Chairman. There have
already been some discussions of open seasons for shale to

come from Pennsylvania, western Pennsylvania into the eastern
markets to reduce the high prices of the eastern markets.
They have not yet fTiled certificates to my knowledge with the
FERC and if and when those certificates are filed, they will
be handled in a way that is consistent with FERC"s authority
under the Natural Gas Act. So it is while we recognize that
shales have been produced in various parts of the country
including the Marcellus, 1t is also recognized that there

needs to be some pipeline capacity to get that gas into the
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consuming markets and that is under longstanding Federal law
siting resides with the FERC.

Mr. {Butterfield.} All right.

The ranking member has returned. The chair recognizes
the gentleman from Kentucky.

Mr. {Whitfield.} Thank you and thank you all again for
being here today.

As you know or maybe you don®"t know but I do represent a
State that produces a lot of coal, and we all understand that
there are environmental concerns with coal and, Mr.
Wellinghoff, I know you had made a statement at one point iIn
time that we probably wouldn®t need any more nuclear power
plants or coal plants, and | know that subsequent to that
you, you know, clarified that statement. But when I read a
lot of documents today we talk about renewable energy and we
know that a lot of States have renewable energy mandates and
in the Cap and Trade Bill that came out of the House there is
a renewable energy mandate and of course the Senate has not
acted yet. And 1 am not any kind of legal expert on the
intricacies of FERC but in your opinion, would it be
discriminatory in any way to adopt a policy providing
incentives or give an advantage to one source of energy
production over another?

Mr. {Wellinghoff.} From a Congressional standpoint or a
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1204 FERC standpoint? FERC standpoint. We under our statute are
1205 required to ensure that rates are just and reasonable, and
1206 that there is no undue discrimination, and we uphold that
1207 policy. |1 believe that we have iIn fact in all our

1208 initiatives ensured that there is not undue discrimination
1209 with respect to any resource on the grid and that is my goal,
1210 and 1 think it is, | don"t want to speak for my fellow

1211 commissioners but 1 think it is their goal as well. So to
1212 the extent that coal or nuclear is developed and is wishing
1213 to integrate to the grid, we certainly would do whatever we
1214 could to ensure that there is a fair and open transparent
1215 policy to do that. You just have to appreciate that over the
1216 3-and-a-half years that 1 have been at FERC, we have seen
1217 mostly wind come onto the grid and that has been the thing
1218 that we have had to worry about. Last year, as a matter of
1219 fact, iIn this country we had 9,900 megawatts of wind come
1220 onto the grid and it has been a huge challenge. And 1t has
1221 been a challenge as 1 indicated from the standpoint of

1222 ensuring grid reliability, integration in a way that we can
1223 make sure the grid is stable, and that because we have the
1224 variable resources coming into the grid, ensuring that that
1225 grid i1s going to operate to the reliability and benefit of
1226 the consumers. So 1t may seem that we have emphasized to

1227 some degree renewable resources but certainly to the extent
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that coal and nuclear is eventually built in this country,
the open transmission processes for integration will serve
those resources as well.

Mr. {Whitfield.} Okay, Mr. Spitzer, would you?

Mr. {Spitzer.} Thank you. 1 think 1t might be helpful,
Mr. Chairman and Congressman, in response to briefly read the
last paragraph of my statement which is, ~“As a proponent of
competitive markets, | believe the Commission must continue
to focus on enhancing competition in wholesale electric and
interstate natural gas markets. The Commission must continue
in 1ts role as an independent wholesale energy regulator by
developing rules and policies that allow all types of
resources and infrastructure to compete fairly. Just as we
should not adopt rules or policies that ignore the laws of
supply and demand, we should not adopt rules or policies that
ignore any type of energy resource or infrastructure.
Likewise, our rules and policies should not favor one type of
resource or iInfrastructure over another. |If we are to
achieve the two primary goals of the strategic plan laid out
by Chairman Wellinghoff, that the Commission®s role should be
to establish rules and policies that ensure that all types of
resources whether they are natural gas, oil, hydro, nuclear,
wind, solar or demand resources have a full and fair

opportunity to compete for the ultimate benefit of
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consumers. So that would reflect my and 1 believe the
Commission®s standpoint.

Mr. {Whitfield.} Now, yeah, I understand what you were
saying and the fact that 1 didn"t see coal In there was on
demand resources.

Mr. {Spitzer.} 1 apologize.

Mr. {Whitfield.} But anyway, | know what you mean and,
Mr. Norris, what would be your reply?

Mr. {Norris.} Let me echo what the chairman and
Commissioner Spitzer said and that is | think we create all
fuel sources fairly and equally, and leave i1t to this body to
tell us how we evaluate cost and 1If the other costs
associated with fuel sources be it internal or external
costs, that becomes a factor I think in how we move forward
but that is our job that to fulfill what you tell us to do in
that regard. Barring that, 1 think we are trying not to be
the choosers or pickers of fuel but make sure they are
treated fairly.

Mr. {Butterfield.} 1 thank the gentleman.

All right, will there be any further questions from
either side?

All right, let me on behalf of the chairman and the full
committee thank you, gentlemen, for your testimony today. It

has been very informative and your comments are part of the
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record. This will conclude the hearing for this afternoon.
Thank you.

[Whereupon, at 3:47 p.m. the Subcommittee was
adjourned. ]





