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WRITTEN SUBMISSION OF VERIZON WIRELESS

Verizon Wireless thanks the Subcommittee on Communications, Technology and
the Internet for the opportunity to make this submission for inclusion in the record of the

Subcommittee’s May 7, 2009, hearing on competition in the wireless industry.
SUMMARY

In 1993, this Subcommittee and the full Congress established a deregulatory
framework for the wireless industry.® This limited regulatory approach led to explosive
growth in innovation, competition, and investment in wireless networks, providing huge
benefits to the national economy. Companies are constantly expanding services and
benefits to customers because they know they must fight fiercely to attract and retain
those customers. As the FCC found in January 2009, “U.S. consumers continue to reap
significant benefits — including low prices, new technologies, improved service quality,
and choice among providers — from competition in the CMRS marketplace, both
terrestrial and satellite CMRS.”? Consumer Reports declared the same month that there
is a “surge in satisfaction” among cellular customers, and that “Overall, cell-phone
service has become significantly better. ... Sixty percent of readers were completely or

»3

very satisfied with their service.”” And this week, the American Customer Satisfaction

! Omnibus Budget Reconciliation Act of 1993, Pub. L. No. 103-66, 107 Stat. 312. As the FCC stated, the
“overarching congressional goal” of this statute was “promoting opportunities for economic forces — not
regulation — to shape the development of the CMRS market.” Implementation of Section 6002(b) of the
Omnibus Budget Reconciliation Act of 1993, Third Report and Order, 90 FCC Rcd. 7988, 8012 (1994).

2 Implementation of Section 6002(b) of the Omnibus Budget Reconciliation Act of 1993; Annual Report
and Analysis of Competitive Market Conditions With Respect to Commercial Mobile Services, Thirteenth
Report, WT Docket No. 08-27, FCC 09-54 (released January 16, 2009) (hereinafter “Thirteenth CMRS
Competition Report™), at 5.

¥ Consumer Reports, “Best Cell-Phone Service,” January 2009, at 28.



Index, an organization that measures customer satisfaction with the quality of various
products and services, reported that “Customer satisfaction with wireless telephone
services reaches a new all-time high for the third consecutive year.”*

As Chairman Boucher noted in his opening statement, “daily, new, attractive and
useful applications are added to wireless services and data rates continue to increase
ensuring that consumers can obtain faster access to mobile applications.” The Chairman
defined the Subcommittee’s task as examining “possible ways in which federal
telecommunications policy may be adjusted in light of these developments with the goal
of enhancing the consumer experience and facilitating the future growth of mobile
services.”

Verizon Wireless supports the Subcommittee’s effort. We offer below four
specific actions that Congress should take to promote the further growth of wireless
infrastructure, and to unlock the tremendous potential for Fourth Generation (“4G”)
broadband services to serve consumers, businesses and the public safety community:

1. Adopt national consumer protection rules that will provide the industry and
consumers with a single, consistent set of requirements. This framework would
end the harmful impact of patchwork state utility-style regulation, while
preserving states’ authority to police unfair or deceptive wireless company
practices — just as they can police such practices by other industries.

2. Streamline the long and cumbersome siting process for wireless facilities that
directly impedes improved public safety and commercial services. Congress
should impose deadlines for zoning decisions on new towers as well as antenna
collocations on existing towers, and take additional actions to expedite more

reliable and expanded service to public safety agencies and individual consumers.

3. Direct NTIA and the FCC to identify government and commercial spectrum that
is suitable for broadband services, so that this spectrum can be licensed and

*“ACSI: Customer Satisfaction Rises Again, Now Jointed by Other Economic Indicators,” May 19, 2009
(http://www.theacsi.org/images/stories/images/news/0901q_Press_Release.pdf). ACSI also reported that satisfaction
with Verizon Wireless jumped 3% “to continue its lead over the industry.”



http://www.theacsi.org/images/stories/images/news/0901q_Press_Release.pdf

cleared in sufficient time to make it available to meet the burgeoning demand for
wireless communications.

Designate the D Block of the 700 MHz band for public safety licenses, in order to
provide the nation’s first responders with immediate access to spectrum to meet
their future broadband needs.

During the May 7 hearing, however, some parties advanced proposals for new

regulation that will not promote wireless investment and innovation, but will instead

harm them. Government should always proceed cautiously with new regulation. Caution

is imperative when regulation would be imposed on competitive enterprises, particularly

those that are making major investments to meet consumers’ needs despite a major

economic recession. Unfortunately the actions proposed at the hearing would constitute

the most intrusive and harmful form of Government intervention — economic regulation

of private contracts among businesses. They would drag the Government into setting

some of the prices, terms and conditions of commercial agreements. There is no factual

or policy basis for taking these actions — and ample reason not to do so.

Neither Congress nor the FCC should regulate the terms of device supply
arrangements between manufacturers and providers. Exclusivity arrangements
are common throughout the American economy (and statutorily mandated for
patent holders), and drive innovation. Restricting them would clearly undermine
innovation and disserve consumers. Moreover, Verizon Wireless has offered to
limit exclusivity for devices manufactured by two of its largest suppliers — LG
and Samsung — for a period not to exceed six months so that smaller carriers can
gain access to those devices sooner.

Congress and the FCC should also not expand regulation of roaming agreements
among wireless companies to mandate home roaming or include all data services.
The Commission’s existing regulation, supplemented by the right of any company
to file a complaint seeking relief from unreasonable or discriminatory roaming
practices, has served consumers well. By intruding into the terms of commercial
agreements, additional roaming rules would discourage providers from investing
in their own networks by allowing companies to improperly piggyback off the
investments of competitors.



e Finally, there is no basis for the FCC to intervene in the wireless backhaul market
by reimposing price regulation. Wireless providers have a steadily increasing
array of competing wireless as well as wireline backhaul providers to choose
from, and prices for backhaul capacity are declining.

WIRELESS COMPETITION AND INNOVATION ARE SERVING CONSUMERS

The 1993 amendments Congress made to the Communications Act placed the
wireless industry on a path toward innovation, expanded service, and competition that has
well served consumers and the American economy. Wireless companies compete against
each other every day to win and retain customers, and consumers and the economy have
benefited enormously from this competition. For example:

e The FCC has consistently found that despite the consolidation that has taken
place, the CMRS industry remains competitive and carriers continue to behave in
a competitive manner. As recently as January 2009, in its annual report to
Congress on the wireless industry, the FCC provided more than 150 pages of data
to support its central findings that there is “effective competition” in the industry,
and that “U.S. consumers continue to reap substantial benefits — including low
prices, new technologies, improved service quality, and choice among providers,”
from that competition.”

o Consumers are paying less today than they did 10 years ago while enjoying
almost seven times as many minutes of use per month.®

e One study found that in 2006, approximately 3.6 million U.S. jobs were directly
or indirectly dependent on the U.S. wireless industry, and that an additional 2-3
million jobs will be created in the next 10 years.’

e To secure and retain customers, providers know they must invest in networks.
CTIA reports that as of June 2007, the wireless industry had invested more than
$233 hillion (excluding the cost of spectrum) in building networks to deliver an

® Thirteenth CMRS Competition Report at 5-11.

® Letter from Christopher Guttman-McCabe, CTIA, to Secretary, FCC, PS Docket No. 06-229, January 28,
2008 (CTIA January 28 Letter™), at 2.

" Entner, Roger and David Lewin, “The Impact of the US Wireless Telecom Industry on the US Economy,”
Ovum-Indepen, September 2007, at 3.



increasing array of services to consumers, and the pace of substantial investment
is continuing.®

e Driven by the imperative of retaining customers, providers have taken numerous
pro-consumer actions, including adhering to CTIA’s Consumer Code, which sets
forth detailed practices that members must follow in marketing their services and
in billing customers. In part due to these efforts, consumer complaints to federal
and state regulators are few. During each month in 2008, the rate for complaints
from Verizon Wireless’s customers to the FCC, state PUCs, or state Attorneys
General was about 8 complaints for every 1 million customers — a rate of only
0.0008%.

e Over 630 different handsets, manufactured by at least 33 companies, are sold in
the U.S., and consumers have access to over 40,000 applications sold through
numerous application stores.®

One of the witnesses at the hearing asserted that U.S. consumers fare worse than
European consumers, but another witness disagreed.’® Data demonstrate that in fact,
U.S. consumers enjoy lower prices and stronger competition:

e A recent study found that the price per minute of service in the U.S. is the lowest
among 26 OECD countries, that U.S. customers have the highest minutes of use
per month, and that the U.S. has the most competitive market among those 26
countries. *!

e U.S. consumers have access to more innovative devices, including the iPhone and
many Blackberry and Treo models that are introduced here first. CTIA notes that
in the last 18 months, many of the most advanced handsets have been launched in
the United States, including Apple’s iPhone 3G, LG’s Voyager, Samsung’s
Instinct, Google’s G1, and four Blackberry devices (Blackberry Storm,
Blackberry Bold, Blackberry Pearl Flip and Blackberry Curve 8900)."

8 CTIA January 28 Letter, at 2.

® Letter from Chistopher Guttman-McCabe, CTIA, to Secretary, FCC, WC Docket No. 07-52, May 12,
2009 (“CTIA May 12 Letter”), at 2 and accompanying charts. We understand that CTIA has provided
copies of this letter to the Subcommittee.

10 Written Testimony of Chris Murray, Senior Counsel, Consumers Union, May 7, 2009. Compare Written
Statement of George S. Ford, Chief Economist, Phoenix Center for Advanced Legal and Economic Public
Policy Studies, May 7, 2009.

1 Merrill Lynch, “Global Wireless Matrix 4Q08,” cited in CTIA May 12 Letter, at 3-4.

2 CTIA May 12 Letter, at 11.



e Two studies filed with the FCC found numerous comparative advantages that
U.S. consumers enjoy. One concluded, “A comparison of international statistics
suggests that the U.S. wireless market, in fact, leads its European counterparts,
and the U.S. wireless market, compared to Europe, appears to be more
competitive and vibrant.”*3
Wireless companies do not need regulation to incent us to protect our customers —

we do it on our own. Verizon Wireless has brought numerous lawsuits against
spammers, telemarketers, pretexters, and others who seek to deceive and defraud our
customers. Earlier this month, for example, Verizon Wireless filed civil suits against two
companies harassing its customers by selling automobile warranties. It also reached a
settlement with several other companies which committed to stop illegal spoofing and
telemarketing in selling auto warranties, and donated the settlement proceeds to charity.
Verizon Wireless took these actions before the Federal Trade Commission brought its
own lawsuits earlier this month against purveyors of these warranties.

Innovation is obvious not only in the hundreds of new devices, features and
applications that consumers can obtain every year, but also in the deployment of new
technologies that allow them to send and receive data at faster speeds. Verizon Wireless,
for example, has invested billions of dollars to make not one but two major 3G network
upgrades, and is now building an even faster 4G network. First, we implemented EvDO
Rev 0, which offered customers average download speeds in the range of 400-700 Kbps.

We then again upgraded our network to EV-DO Rev A, which further increases speeds

and enables customers the ability to send and receive files much faster than before. With

3 American Consumer Institute, “Comparison of Structure, Conduct and Performance: U.S. versus
Europe’s Wireless Market (August 22, 2007);
http://www.theamericanconsumer.org/2007/08/22/comparison-of-structure-conduct-and-performance-us-
versus-europe%e2%80%99s-wireless-markets/; see also Mark Lowenstein, “Comparisons Between U.S.
and European Markets for Wireless Services and Devices: Myth vs. Reality”, attached to Letter from John
T. Scott, 111, Verizon Wireless, to Secretary, FCC, RM-11361, filed August 28, 2007.



Rev A, customers experience average download speeds of 600 Kbps to 1.4 Mbps and
average upload speeds of 500-800 Kbps. This translates to being able to download a 1
Megabyte e-mail attachment — the equivalent of a small PowerPoint presentation or a
large PDF file — in about eight seconds and upload the same file in less than 13 seconds,
not only while sitting at a desk but also while traveling.

In 2009 and beyond, much of Verizon Wireless’s investment will be to deploy 4G
LTE technology, which multiplies both up and down speeds many times, using the 700
MHz spectrum we paid the Government nearly $9 billion for last year. We are the first
carrier — in the U.S. or abroad — to test and deploy LTE. We plan to have service up and
running for customers in 25-30 markets in 2010, with a nationwide deployment
completed over the following five years.

The multi-billion dollar investments that we and our competitors are making in
jobs and infrastructure are driven by our industry’s unstinting effort to demonstrate value
to customers through network coverage, service reliability, and the products we offer.
This is exactly how free markets are supposed to work, and it validates the significant
benefits of maintaining a very limited regulatory framework.

However, there are four concrete actions Congress should take to improve the
benefits that consumers and the national economy reap from this competitive, innovative
industry: It should enact a national framework for wireless consumer protection, change
existing law to expedite tower siting that will provide improved service and speed
infrastructure investment, identify new spectrum for broadband, and provide public safety

with spectrum for broadband. We stand ready to provide additional information to the



Subcommittee that will help it to develop legislation in these areas, and thereby set a

national wireless policy that will support continued growth, investment and innovation.

ACTIONS THAT CONGRESS SHOULD TAKE TO
PROMOTE WIRELESS COMPETITION AND INNOVATION

1. Enact a National Framework for Wireless Consumers.

While wireless services are increasingly nationwide, and allow customers to
benefit from national rate plans that offer the same prices and services across state
boundaries, some states continue to attempt to assert monopoly utility-type regulation
over the wireless industry.* Left unchecked, these re-regulatory efforts will force
wireless carriers to follow different rules in different states and undo the benefits of
deregulation — a result antithetical to Congress’ goal in 1993.%

The wireless industry is an intensely competitive consumer electronics business,
no different than Apple and Dell and other high-tech businesses — yet state PUCs do not
regulate those companies. Wireless providers should not receive special treatment, only

the same treatment accorded other competitive businesses. The federal government is in

 For example, Minnesota sought to regulate wireless prices through a detailed set of requirements for
contracts. Although the U.S. Court of Appeals for the 8" Circuit struck down the law in Cellco Partnership
v. Hatch, 431 F.3d 1077 (8" Cir. 2005), the wireless industry had to fight this attempt to impose utility-type
regulation for two years. Yet Minnesota is now proposing another set of wireless-specific rules. The
California PUC is proposing onerous rules that would impose outage reporting rules at variance from the
comprehensive FCC outage reporting system and require particular materials to be available in stores.

New Mexico prohibits certain types of charges on bills that require carriers to have different bill formats
and limit products and services carriers can offer to customers in that state.

1> States and local governments also continue to impose onerous and discriminatory taxes and fees on
wireless companies and subscribers. The average combined rate for federal, state and local taxes is more
than 15%, and over 20% in Florida, Nebraska, New York and Washington. These rates are well above the
rates imposed on other competitive goods and services. Hearing on H.R. 5793, the “Cell Tax Fairness Act
of 2008, before the House Committee on the Judiciary, Subcommittee on Commercial and Administrative
Law, Testimony of Scot Mackey, Kimbell Sherman Ellis LLP, September 18, 2008. Consumers would
benefit greatly from a national policy that prevents new discriminatory taxes from being imposed. We
thus ask the Subcommittee to refer to the Judiciary Committee with a favorable recommendation for H.R.
1521, the “Cell Tax Fairness Act of 2009.”

10



the best position to oversee this national industry, which serves the public across and
without regard to state lines.
The answer to patchwork, utility-type regulation is for Congress to complete the

job it started 16 years ago, and adopt a national framework for wireless oversight. That

framework would direct the FCC to set national consumer protection standards in areas
including disclosure of the terms of customer service agreements, service coverage, and
billing practices. State PUCs would no longer have authority to impose utility-style
regulation on a competitive industry that is nothing like a utility. But the states would
retain all of their power through their Attorneys General to protect against unfair and
deceptive consumer practices if and when they determine such practices exist, under their
generally applicable consumer protection statutes.'®

National regulation serves the public interest because it benefits all consumers in
all states by setting uniform protection and service quality standards for wireless
consumers. Individual state-by-state regulation cannot do that. And, it avoids disparate
state requirements that raise operational costs and cause uncertainties for companies,
create confusion and inconvenience for consumers, delay new services or options that
consumers would otherwise enjoy, and discourage investment.

States would not lose power to address unfair and deceptive practices. Under
the national framework, states would continue to enforce their consumer protection
statutes of general applicability, but would not be able impose state specific wireless

regulations. State Attorneys General would thereby lose none of their authority to go

18 Two witnesses at the May 7 hearing discussed the harms to consumer welfare of state-by-state
regulation and the benefits of a single set of rules, and supported national framework legislation. Written
Statement of George S. Ford, Chief Economist, Phoenix Center for Advanced Legal and Economic Public
Policy Studies, Written Statement of Victor H. “Hu” Meena, President and CEO, Cellular South, Inc., at
11.
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after practices that they believe are unfair or deceptive. States may also adopt consumer
education programs, refer complaints to carriers for resolution, bring formal complaints
against carriers they believe are acting unlawfully, and investigate wireless practices.
This new framework will maximize protections to all consumers nationwide, while
avoiding the harms of patchwork state-by-state regulation.

Last year, the Subcommittee developed a discussion draft of a national wireless
consumer protection bill. We stand ready to work with the Subcommittee to refine that
bill to achieve a single set of national consumer protection standards while preserving

states’ ability to challenge what they believe to be unfair and deceptive practices.

2. Streamline Tower Siting to Expedite Investment in Wireless Infrastructure.

One of the biggest barriers wireless companies face in reaching consumers in
unserved and underserved areas, or in adding capacity to meet consumers’ needs for more
bandwidth, are the costs and delays associated with the laborious tower siting process.
Investment suffers from long and unreasonable waiting times for new sites to gain state

or local zoning approval. This is a public safety problem as well. Thousands of public

safety agencies and first responders depend on reliable and expansive wireless networks
to help citizens and respond to emergencies. Public safety agencies also depend on
access to new or modified towers to meet their growing needs.

Congress should take steps to eliminate barriers to public safety as well as
commercial wireless deployment by placing and enforcing meaningful bounds on the
state and local zoning process. These steps would not prohibit lawful zoning practices.
But they would expedite investments in wireless infrastructure, thereby meeting

Congress’ and the Administration’s goals of encouraging investment in order to stimulate

12



the economy and expand broadband’s availability to consumers. There are three aspects
of the state/local process that need to be fixed.

First, Congress should amend Section 332 of the Act to exempt certain antenna
collocations and tower modifications from zoning approval. Companies are often
required to seek zoning approval to add new antennas to an existing building or structure
or to replace existing antennas, even if the change in appearance of the tower is minor
and often invisible. These requirements impact broadband buildout because deploying
broadband in new areas often involves locating antennas on existing towers. Congress
should amend Section 332(c)(7) of the Communications Act to limit state and local
authorities’ authority to require zoning approval for collocations that do not result in a
“substantial increase” in the tower.!” Similarly, antenna modifications that do not
constitute a “substantial increase” should be excluded from the zoning process.

Second, Congress should amend Section 332 of the Act to impose a “shot
clock™ on the zoning process. Zoning delays frustrate wireless company efforts to meet
FCC buildout requirements and slow deployment of broadband services that will benefit
consumers. In July 2008, CTIA thus filed a Petition for Declaratory Ruling (“CTIA
Petition”) asking the FCC to define when a state or local zoning authority has “failed to

act” on a zoning application.’® CTIA, Verizon Wireless and others provided many

7 The term “substantial increase” has been defined by the FCC in the context of historic preservation
reviews on existing towers to include significant changes in appearance of the tower or its site. Nationwide
Programmatic Agreement for the Collocation of Wireless Antennas, 16 FCC Rcd 5574, 5577 (Wireless Tel.
Bur. 2001) (“Collocation Agreement”).

18 petition for Declaratory Ruling to Clarify Provisions of Section 332(c)(7)(B) to Ensure Timely Siting

Review and to Preempt under Section 253 State and Local Ordinances that Classify All Wireless Siting
Proposals as Requiring a Variance, WT Docket No. 08-165 (2008).

13



examples of unreasonable zoning delays and the resulting harm to broadband services.®
They demonstrated that these delays are particularly unjustified and harmful for changes
to existing tower sites in order to improve coverage, add broadband capability, or expand
the number of wireless competitors in a community.

To curb these delays and give effect to Section 332(c)(7) of the Act, CTIA asked
the Commission to declare that a “failure to act” under this Section has occurred if a
zoning authority fails to render a final decision within 45 days on a wireless facilities
siting application proposing to collocate on an existing structure or within 75 days for all
other applications.? If a zoning authority fails to issue a decision within these
timeframes, the application will be deemed granted. In the alternative, CTIA asked the
Commission to establish a presumption that when a zoning authority cannot explain a
failure to act within these time frames, a reviewing court should find a violation of
Section 332(c)(7)(B)(ii) and issue an injunction granting the underlying application.

Nearly a year later, the Commission has not acted on CTIA’s Petition. While we
will continue to urge the FCC to do so, Congress should enact legislation, because
unreasonable zoning delays impede expanded public safety as well as commercial
communications, and slow investment in infrastructure, directly undermining Congress’s
and the Administration’s economic stimulus and broadband objectives.

Third, Congress should amend Section 253 of the Act to clarify that zoning
ordinances that materially interfere with wireless services violate that section. Another

cause of delay in expanding wireless coverage is the proliferation of zoning ordinances

9 CTIA Petition at 13-16; Verizon Wireless Comments, WT Docket No. 08-165 (filed September 29,
2008) at 6-7; Verizon Wireless Reply Comments, WT Docket No. 08-165 (filed October 14, 2008) at 4-6
(citing examples from other party comments).

2 CTIA Petition at 24-26.

14



that are designed to make wireless facilities siting far more difficult or to extract
unreasonable fees from wireless companies. The effect of many of these ordinances is to
prohibit wireless facilities siting in a particular area, impeding expansion of public safety
as well as commercial wireless networks.”*

Wireless companies should be able to overturn particularly egregious zoning
ordinances by showing that the ordinances violate Section 253(a) of the Act by erecting
requirements that “may prohibit or have of the effect of prohibiting the ability of any
entity to provide any interstate or intrastate telecommunications service.”? Last year,
however, the U.S. Court of Appeals for the 9" Circuit reversed its prior interpretation of
Section 253(a) and held that that “a plaintiff suing a municipality under Section 253(a)
must show actual or effective prohibition, rather than the mere possibility of
prohibition.”® This ruling imposes a stricter standard for demonstrating a Section 253(a)
violation than the FCC has itself set. While the FCC, joined by several circuits, has
required a carrier to show that a local requirement materially inhibits a carrier’s ability to

compete in a fair and balanced legal and regulatory environment,?* the 9" Circuit’s

21 Examples include ordinances which dictate use of a particular technology, set forth no standards for
approving wireless tower applications and reserve unfettered authority to the zoning authority, impose
unreasonable or impractical minimum parcel size or tower fall zone requirements, impose severe height or
coverage limitations, and mandatory review by a consultant (often the very consultant who assisted the
locality in drafting the ordinance) with excessive fees for the consultant’s services.

22 A7 U.S.C. § 253(a).

2% Sprint Telephony PCS v. County of San Diego, 543 F.3d 551 (9™ Cir. 2008). See also Level 3
Communications, L.P. v. City of St. Louis, 477 F.2d 528 (8" Cir. 2007).

% |n the Matter of California Payphone Ass’n, 12 FCC Red 14191, 14206 § 31 (1997); see also In the
Matter of Public Utility Commission of Texas, 13 FCC Rcd 3460, 11 3, 22, 81 (1997). The FCC’s
interpretation of Section 253(a) has been endorsed by the First, Second and Tenth Circuits. See Puerto
Rico Tel. Co., Inc. v. Municipality of Guayanilla, 450 F.3d 9, 18 (1* Cir. 2006); TCG N.Y., Inc. v. City of
White Plains, 305 F.3d 67, 76 (2" Cir. 2002); Qwest Corp. v. City of Santa Fe, 380 F.3d 1258, 1270 (10"
Cir. 2004).
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decision effectively requires a showing that the ordinance creates an insurmountable
barrier to entry or drives the provider out of a market entirely.

The FCC’s construction of Section 253(a) is consistent with both the language
and intent of the statute. The statute’s preemption of local requirements that “have the
effect of prohibiting the ability of any entity to provide” service does not naturally lend
itself to a strict concept of “prevent” or “preclude.”?® Moreover, the statutory purpose of
eliminating barriers to entry would be thwarted if preemption was not available for local
actions that materially inhibit the efficient functioning of competitive markets. Congress
should fix this problem by codifying the FCC’s interpretation of Section 253(a) and
preempting local actions that materially inhibit a carrier’s ability to compete in a fair and

balanced legal and regulatory environment.

3. Direct NTIA and the FCC to Identify Spectrum Suitable for Broadband.

There is no doubt that consumers’ reliance on wireless devices for broadband
services, and thus their need for more bandwidth, will continue to grow. Wireless
providers need suitable and sufficient radio spectrum in order to meet this need. The
Government has the responsibility to identify and license that spectrum in the public
interest. As Chairman Boucher recognized in his opening statement, one way to
accomplish this is to “direct NTIA to undertake a survey of possible new spectrum that
can be auctioned for this purpose.” Congress’s and the industry’s experience with
repurposing spectrum from federal to commercial use teaches that this will be a multi-
year process. Reallocating the AWS spectrum, for example, consumed many years, yet

portions of that band still remain uncleared of federal agency users. The sooner Congress

% See Nixon v. Missouri Municipal League, 541 U.S. 125, 132 (2004).
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directs NTIA to identify candidate government spectrum bands, the sooner Congress can
move toward making more spectrum available for the growing bandwidth demands of
consumers and businesses.

Congress should also direct the FCC to identify which non-federal bands can be
reallocated for commercial wireless services. While several bands have recently been
made available for broadband services, e.g., the AWS, 700 MHz, and BRS bands, the
anticipated growth of bandwidth-intensive services will require additional spectrum
allocations. The FCC should take proactive steps now to ensure such spectrum is
available when it is needed. It should start by conducting a spectrum inventory to
determine which bands suitable for broadband can be made available for that purpose.

It is not necessary, however, for legislation to direct the FCC to conduct an
exhaustive inventory of all spectrum bands it manages, as many of those bands would not
be suitable for broadband, and some are already allocated and available for such services.
For example, conducting a detailed inventory of spectrum bands used for commercial
mobile radio services would not produce useful information that would lead to the
identification of more spectrum for broadband. Some of these bands have already been
widely deployed for broadband services (e.g., cellular and PCS), while others have not
yet been cleared and made available for use (e.g., AWS and 700 MHz).

Limited NTIA and FCC resources should be devoted to inventorying those
spectrum bands that provide the best candidates for future allocation, licensing, and
deployment for broadband services. Moreover, the agencies should focus on identifying
spectrum bands that can be harmonized with spectrum allocations in other parts of the

world. Global harmonization of spectrum allocations can lead to significant public

17



benefits, including lower equipment cost, more rapid deployment, and greater

interoperability of advanced wireless systems worldwide.

4. Designate the 700 MHz D Block Spectrum for Public Safety Use.

The 700 MHz auction is generally viewed as a tremendous success, raising nearly
$20 billion for the U.S. Treasury and licensing new spectrum to meet growing consumer
demand. But it failed to achieve one important objective: It did not address public
safety’s dire need for a national, interoperable, wireless broadband network.

It has been nearly eight years since the 9/11 attacks exposed the serious lack of
interoperability that plagues the nation’s public safety communications networks. We
should not arrive at the ten-year anniversary of 9/11 without having a plan to address
public safety’s needs once and for all. It is time for Congress to step up and enact a bold
new plan to address this national security imperative.

Licensing the D Block through another FCC auction is the wrong path. The D
Block auction failed for many reasons. For one thing, its economics were fundamentally
flawed. The FCC’s concept was that someone would be willing to spend the money to
build a network for public safety, in exchange for gaining access to public safety’s
adjoining spectrum. But the unavoidable problem with that concept is that the cost of
building such a network far exceeds the value of the spectrum, particularly given first
responders’ desire for stringent performance standards. The auction also failed because
the rules created far too much uncertainty for bidders. Too many essential details were
left to post-auction negotiation, leaving prospective bidders without knowing what

obligations they might incur.
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Public safety can benefit when government and commercial interests develop
effective partnerships. But a “redo” of the failed D Block auction is not the answer,
because the goals of auctioning spectrum to the highest bidder, and building a state of the
art public safety broadband network, are fundamentally at odds. The more the FCC tips
the rules to encourage broad and vigorous participation by bidders, the less it can ensure
public safety’s objectives. The FCC’ D Block “conditioned license” approach is not the
solution, as the last auction results made clear. It is economically flawed and fraught
with inevitable uncertainty and risk — both for public safety and for bidders.

Verizon Wireless has thus been advocating a plan based on a new public-private
partnership approach being put forward by New York City and other large cities. This
approach would ensure that control over the process remains in the hands of those that
best understand public safety’s needs — state and local law enforcement and first-
responder agencies. It has four key, interdependent principles.

First: Congress should reallocate the D Block to Public Safety, directly. By
providing public safety with both access to sufficient spectrum and direct control over its
use, Congress can ensure that the D Block is used to meet public safety’s expanding
communications needs.

Second: Congress should direct the FCC to license the D block spectrum and the
adjoining 10 MHz of public safety broadband spectrum to public safety agencies on a
state and local (or regional) basis. Direct assignment of all of the spectrum to state and
local public safety entities will enable them to have greater control over network design
and day-to-day operation, based on local factors such as geography, population

distribution, public safety capacity needs, and existing commercial networks.
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Third: Congress should direct the FCC to adopt a national technical framework
that will ensure nationwide interoperability. While local or regional networks may be the
best way to satisfy public safety diverse needs, letting them develop independently
without any guiding national principles would repeat the mistakes of the past. This
problem can be avoided by using IP-based solutions and establishing national technical
standards that ensure these IP networks work together as one.

Fourth: public safety should be free to select the commercial partner or partners
of their choice, using an RFP process or similar competitive approach. Local or regional
partnerships that are tailored specifically to meet the needs of individual public safety
agencies across the country are more likely to succeed than attempting to establish a
single national partnership through an auction, which would require public safety to
commit to a single model that may not satisfy local public safety agencies’ needs.

By establishing a national plan that follows these principles, and providing state
and local governments with federal funding to implement the plan, Congress will put the
country in the best position to address emergency communications needs. Public safety
agencies get control over use of the spectrum, control over how the networks are built,
and control over who they partner with. By partnering with the private sector, these
agencies leverage the tremendous investment in networks that have already been made,
eliminating significant costs for state and local government. We urge the Subcommittee
to move quickly toward legislation accomplishing this approach because it best meets the

urgent need to achieve interoperable public safety networks.
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NEW REGULATION OF AGREEMENTS WIRELESS CARRIERS USE TO
OBTAIN HANDSETS, ROAMING, AND BACKHAUL WOULD BE
UNJUSTIFIED. AND WOULD HARM INNOVATION AND COMPETITION.

While Congress should enact single set of national consumer protection rules,
streamline tower siting, identify new spectrum for broadband, and provide public safety
more spectrum, some parties have called for new regulation of contracts wireless carriers
use to build and run their business. Specifically, they want Congress or the FCC to
intervene into the private agreements wireless carriers negotiate to purchase handsets for
resale to their customers, to obtain roaming rights, and to secure network backhaul
capacity to transmit their traffic.

The Government should always be extremely wary of intruding into contracts that
are negotiated among private businesses. It is axiomatic that regulation can distort
markets and create inefficiencies by affecting the behavior of competitive businesses.
Regulation that intervenes into private contracts to set prices, terms or conditions is
particularly harmful, because it affects the very essence of a free market — firms
competing to differentiate themselves and attract customers through negotiation of
contracts for the goods and services they need. Calls for regulating private business
agreements should be suspect in any competitive market. They are especially misguided
in the context of the hypercompetitive wireless industry, where literally hundreds of
suppliers, application developers and service providers compete every day to develop and

market hundreds of constantly evolving products, features and services.
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1. Requlating Exclusivity Arrangements In the Competitive Device Market Would
Be a Radical Government Intrusion That Would Hurt Innovation.

The Rural Cellular Association (RCA) has asked the FCC to examine exclusive
handset arrangements in supply contracts between wireless service providers and
equipment manufacturers and to “adopt rules that prohibit such arrangements when
contrary to the public interest.”® In testimony to the Subcommittee, Cellular South
asked for legislation to restrict exclusivity agreements. The claim is that equipment
vendors do not offer smaller wireless providers an adequate array of handsets, and,
therefore, consumers would rather obtain equipment and service from a large provider
with more handset selections.

Neither Congress nor the FCC should accede to these requests because:

e The wireless device market is fiercely competitive. No regulation is needed to
enable consumers obtain the innovative devices that fit their needs.

e Exclusivity arrangements are beneficial to consumers because they drive a broad
array of innovative and constantly evolving wireless devices. Restricting these
arrangements would, by contrast, mean that putting resources at risk for R&D and
new devices has zero value, because a competitor could immediately market the
same device, without investing any capital or incurring any risk of its own. Just
as patent and copyright laws safeguard and encourage innovation, so does device
exclusivity promote investment and innovation, which in turn benefits consumers.

e There is no economic rationale for regulating handset procurement agreements.
Doing so would be a radical and unwarranted intervention by the Government
into private contracts.

e Regulating “exclusivity” would be unworkable given the innumerable variations
in how devices are developed, customized, and marketed. The requested ban will
not put any specific device into the product line-up of any particular provider.

% Rural Cellular Association, Petition for Rulemaking Regarding Exclusivity Arrangements Between
Commercial Wireless Carriers and Handset Manufacturers, RM-11497, filed May 20, 2008.
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The Wireless Device Market is Highly Competitive.

The U.S. handset market is characterized by significant competition among about
three dozen well-established and newer, independent manufacturers, including Motorola,
Nokia, LG, Samsung, Research in Motion, Palm, HTC, and ZTE. From these
manufacturers, hundreds of wireless phones and devices are available to U.S. consumers.
CTIA recently noted that consumers have access to 630 different wireless handsets and
devices, compared to, for example, less than 150 in the U.K.%’

Equipment manufacturers offer their products to consumers through many
channels, including big box stores, wireless providers, and the manufacturers’ own
websites. In short, consumers have choices, and they make selections based on what
features they find attractive. Exclusive handset arrangements that manufacturers might
have with service providers are not preventing them from selling equipment to multiple
service providers, and such arrangements are not preventing service providers from
offering communications services featuring multiple manufacturers’ handsets. No single
manufacturer or service provider has sufficient market power in its respective market to
control the wholesale or retail distribution chain or prevent a handset manufacturer from
working with its wireless carrier competitors. The relevant question is not whether two
or more wireless providers can distribute the same device such as the LG Voyager, but
whether wireless providers can work with equipment manufacturers to develop a device
competitor to the LG VVoyager. That answer is clearly “yes.”

RCA and Cellular South assert that the market share of larger providers is a

barrier to distribution of desirable handsets by smaller carriers, but offer no supporting

27 CTIA May 12 Letter at 2 and accompanying charts.
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facts. While manufacturers want to sell as many units as possible and to get a firm
commitment from large providers to buy as many units as possible, there is nothing to
stop smaller providers from banding together, and so representing potentially millions of
subscribers, to get products. That is exactly what Bell Atlantic NYNEX Mobile,
AirTouch Cellular and US West New Vector did when they were regional carriers to
secure new handsets. Some rural providers have taken similar steps to jointly purchase

devices, and can expand those efforts to form larger buying consortia.

Exclusivity Arrangements Benefit Consumers and Drive Innovation by Protecting
Intellectual Capital and Promoting Risktaking.

Desirable new devices generally arise from exclusive arrangements because
having the latest and greatest device is a primary driver for competitive differentiation in
the wireless marketplace. Verizon Wireless and its suppliers spend substantial resources
to develop new devices. Exclusivity arrangements — like copyrights and patents —
encourage handset developers and carriers to take risks that lead to innovation, by
protecting innovation and intellectual capital and discouraging “free riding.”

Offering “exclusive” handsets is a critical way to implement new devices and
features, and serves as a point of competitive differentiation among wireless providers.
Exclusive arrangements, including time-to-market based arrangements, also promote
innovation and consumer choice. Competition for “exclusive” handsets has repeatedly
produced innovations in technology and features that benefit consumers and ultimately
all wireless service providers. However, wireless providers would have less incentive to
develop and promote a handset that every other provider will have immediate access to
without having to make a comparable investment in research and design. Requiring

every handset to be available to competing providers, who can “free ride” and pick and
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choose among the handsets that have been successful, will only deter investment in the
innovation that has benefited consumers.

The substantial cost to design the increasingly sophisticated devices consumers
want — many of which function as handheld computers — will be borne by the service
provider or by the consumer. Exclusive arrangements have the economic benefits of
encouraging branding and promotional efforts by the provider, which generally will
include offering the “exclusive” handset at a subsidized price to help it ensure a revenue
stream from the handset and to help shift the costs of the new device away from the
consumer to make it more affordable. Conversely, allowing competitors to market the
same devices — without incurring any of the extensive research and development
investment that these devices require — would clearly undercut the economics of (and
deter investment in) innovative new products.

RCA and Cellular South would like to perpetuate an inaccurate view of the
development of wireless devices: that manufacturers create an array of handsets, and
then the large carriers go in and tell them which ones to put into a lockbox. In fact,
devices do not result merely from manufacturers’ innovation. Rather, they result from
collaboration between manufacturers and carriers. Most devices that Verizon Wireless
offers are products of enormous investment of time, money and personnel by both
companies. For example, Verizon Wireless starts developing a line of handsets months
ahead of the time those handsets would be marketed. We work very closely with
manufacturers to develop the technical and “look-and-feel” requirements for each
handset. Beyond the basic operating system and service chips — which are available to all

manufacturers and providers — these requirements may include programs to access certain
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features that we offer, such as location-based services or music services. They may also
include features that we determine are important to customers, for example, the width of
the handset, the sensation from a touch screen, the configuration of a QWERTY
keyboard, and colors. Once all these requirements have been determined, they are
provided as a package of specifications to the manufacturers who produce the finished
products. The resulting devices can reflect various combinations of generic, exclusive
and proprietary elements, depending upon the handset and manufacturer.

For another carrier to market the “same” device, it would have to intervene in this
development process — which obviously raises concerns about access another carrier’s
confidential and proprietary market research and development process. Government
intervention into this process by regulating device contracts would dampen if not kill
individual carrier research into creativity and consumer preferences because suppliers and

providers would not be able to protect their proprietary work.

There is No Economic Support for Intervening in Private Agreements.

Neither RCA, in its petition to the FCC, nor Cellular South in its testimony to the
Subcommittee, offered any economic analysis or evidence supporting their demand that
the Government regulate the terms of agreements between handset manufacturers and
carriers. Their assertions of lack of consumer choice ring hollow given the conflicting
evidence amassed by the FCC in its yearly competition reports and other data placed in
the record of the RCA proceeding.”® Their efforts are more about seeking a Government

“thumb on the scale” to assist them, than it is about serving wireless consumers.

%8 RCA’s Petition and comments on the petition are available on the FCC’s Electronic Comment Filing
System under Docket No. RM-11497.
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In fact, there is extensive economic evidence that exclusivity agreements are pro-
competitive and drive innovation. For example, economist Michael Katz recently
submitted a detailed declaration to the FCC in opposition to RCA’s petition. He
concluded, “It is widely accepted in legal, public policy, and economic analysis that
exclusive contracts frequently promote competition and consumer welfare,” and that
“The evidence indicates that use of exclusive contracts between wireless carriers and
handset manufacturers promotes competition and benefits consumers.”?°

The economic value of exclusivity arrangements is apparent because they are
common among many industries, including the consumer electronics industry.
Consumers are familiar with products being associated with certain retailers (MACs with
Apple), or some products only working in conjunction with certain other products
(certain games with Xbox or Sony’s Playstation). Toyota automobiles are not available
at Ford dealerships, and Dell PCs are not available at Apple’s stores. Many retailers
develop “house” brands that are uniquely available at their stores. Handsets are built
with many functions and features that provide multiple opportunities for differentiation.
As in other industries, each provider must determine what combination of features and
functions will attract customers. For the Government to intrude into private contracts by

regulating exclusivity terms would undermine the very innovation and differentiation that

the Government should want to promote.

% Michael Katz, “An Economic Analysis of the Rural Cellular Association’s Petition for Rulemaking
Regarding Exclusivity Arrangements,” attached to Comments of AT&T on RCA Petition, RM-11497, filed
February 20, 2009.
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Requlating Exclusive Arrangements Would Be Totally Unworkable.

There would also be enormous and intractable obstacles to regulating exclusivity
agreements. First, U.S. wireless devices are broadly divided between CDMA, GSM and
IDEN, technologies that are not interoperable. AT&T operates a GSM network, and the
iPhone is only marketed in the United States as a GSM device. Would regulation require
Apple to build a CDMA version? Sprint Nextel offers Motorola push-to-talk devices
using iDEN technology, which is generally not available through other providers. Would
Motorola be required to build a GSM version of an iDEN device? In both cases, these
devices are “exclusive” in that customers of carriers using different technologies cannot
buy them. There are other intervening barriers based on provider technology choices and
equipment vendor business choices. Historically, some handsets have always been
“exclusive” in that the vendor for business reasons excludes certain carriers, for example,
by technology choice (Motorola’s iIDEN devices) or by business planning (Nokia’s focus
on GSM technology). Regulating exclusivity would improperly intervene in the device
sector’s technology choices.

Second, there are many forms of exclusivity agreements, ranging from the
exclusive marketing arrangement to exclusive deals for specific handset colors. Simply
identifying what agreements to regulate would be problematic. If Samsung designs a
device with a user interface developed by Verizon Wireless, does that device have to be
made available to any competitor? What about other shapes and features? What about
agreements to sell a device only in certain retail outlets or markets? What about the

device’s name and branding? Most devices are “exclusive” in that they are customized
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for particular carriers, who then use the devices to differentiate their offerings. When and
how would the Government force suppliers to offer these devices to other providers?

Third, the nature of wireless networks makes close collaboration between network
providers and device manufacturers essential, and may lead to exclusive agreements or de
facto exclusive devices. Wireless devices are part of the wireless network. Devices like
the Blackberry and iPhone depend upon tight integration between the hardware, software,
and network to enable a high-quality and successful user experience, and an exclusive
handset developed by collaboration between the service provider and equipment vendor
ensures that successful handset. Verizon Wireless works with manufacturers to design
the many different technical and “look-and-feel” requirements for each handset, ranging
from available applications like location-based services and music services, to “form
factors” such as the style of keyboard. It would make no sense to obligate the
manufacturer to sell that device to other carriers.

Fourth, the unique user experience on wireless devices developed by specific
providers, essential to competition-driving differentiation, would be negated by a
mandate that manufacturers offer the devices to other providers. Most Verizon Wireless
handsets provide the user with the same user experience, such as how calls are made and
what features are available. Subscribers can move from a Motorola, to a Samsung, to an
LG handset without noticing who made the handset yet experience the same look and feel
and features. Exclusive arrangements help ensure that the manufacturer will build a
handset with a consistent user experience, resulting in easier procedures for customer

switching and facilitating the provision of customer service and repair. Forcing providers
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to offer “the same” handset for every device model would undermine the creativity and
differentiation that goes into the internal software and feature specifications.

It would be impossible to force providers to offer “the same” handset for every
device model without eliminating the creativity and differentiation that goes into the
internal software and feature specifications. If a manufacturer stripped out the specific
proprietary elements, so that it could be sold by other providers, the handset may be an
LG Voyager, but it would not be the same LG Voyager offered by Verizon Wireless.
The idea that any provider can sell the same iconic handset is true only to a certain extent
— the handset each provider sells will ultimately be tied to the quality, features, and
functionality of what the provider has put into the network based on its own views of
what the market demands. Ultimately, the process requires the wireless provider to go to
market with a device that may or may not be successful. The provider has to absorb that
risk. But RCA or Cellular South notably do not complain about not getting the devices

that did not succeed.

Verizon Wireless Agreed to Limit Exclusivity at the Request of Small Providers.

Cellular South testified before the Subcommittee that the largest wireless
companies lock up popular handsets with exclusivity agreements. It did not advise the
Subcommittee that in fact, more than two months ago, and at CellSouth’s request,
Verizon Wireless voluntarily agreed to eliminate long-term exclusive agreements with
two major handset makers for CellSouth and 24 other small providers. Cellular South
informed these companies, which comprise a the Associated Carrier Group (ACG)
consortium, "In a spirit of cooperation with ACG, Verizon Wireless has agreed to limit

any exclusivity arrangements covering Verizon Wireless handsets that are produced by
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equipment vendors LG and Samsung to no longer than six months following launch of
the handset." It also referenced this agreement in a letter to the FCC.*® Verizon Wireless
has advised RCA that it is willing to extend this agreement to other smaller providers.

From its testimony it now appears that what Cellular South seeks is not simply a
limit on contractual exclusivity terms, which by definition restrict the marketing of a
device for some period of time after it launches in the market, but a Government-granted
right to barge into the device development process before devices are launched. It asserts
that it “needs” to gain access to devices in development in order to have competing
devices. This request is breathtaking in its implications as well as totally unjustified.
Cellular South would overturn the fundamental rationale of trade secrets — the right of
manufacturers and carriers to work on new products without fear of competitors gaining
access to their obviously proprietary work. Never to our understanding has the
Government compelled companies to allow competitors to access products that have not
yet even been launched. That Cellular South would make such a request exposes the

illegitimacy of its call for Government intervention into the handset device market.

2. New Roaming Requlation Is Unwarranted and Would Deter Investment in New
Infrastructure and Technology.

The FCC relies on limited regulation of intercarrier roaming, which recognizes
the benefits of leaving carriers largely free to work out mutually advantageous
agreements, as carriers do with other contracts they use to run their businesses. It allows

carriers to negotiate roaming contracts subject to the obligation to deal in good faith and

% |_etter from David Nace, Counsel for Cellular South, to Secretary, FCC, RM-11497, April 23, 2009.

31



not seek unreasonable or discriminatory terms and conditions. The Commission

emphasizes that it will vigorously enforce those bedrock requirements.*

The current system of market-based automatic roaming agreements has spurred
innovative new services and lower prices.

The FCC’s roaming policy has paid off in three ways: Service providers are
investing in new technologies, roaming charges have steadily declined, and carriers are
building out in rural areas in order to minimize the high “tollgate” roaming charges
formerly imposed by rural carriers.

Providers are investing to expand their footprints and upgrade their networks from
analog to 2G and 3G digital technologies and soon to 4G networks. Competitive roaming
policies promote this trend by incenting carriers to develop networks capable of
providing advanced services to customers. Carriers with advanced services are willing to
give favorable roaming terms to other carriers that have implemented similar advanced
technology in their networks so that when customers roam they can use these same
advanced services. The marketplace thus drives carriers to modernize their networks.
Customers that buy a new product or service in their home market want to have those
capabilities when they travel. Accordingly, carriers offering the new product or service
have the incentive to negotiate when to make the innovations available to their roaming
partners at competitive rates.

Roaming prices have also declined. Customers increasingly demand the ability to
travel outside of their home markets and use their wireless services as they travel. In

response, service providers have developed regional and national calling plans that allow

1 Reexamination of Roaming Obligations of Commercial Mobile Radio Service Providers, WT Docket
No. 05-265, Report and Order and Further Notice of Proposed Rulemaking, 22 FCC Rcd 15817 (2007)
(*CMRS Roaming Order”).
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customers to roam onto other networks. Competitive pressures have also forced
providers big and small to lower costs in an effort to offer lower prices to their customers.
One of the most significant costs carriers face is the cost of roaming. Thus, the healthy
competition in the CMRS marketplace has exerted a downward pressure on CMRS
roaming rates. Indeed, the Commission recently found that “the contribution of roaming
revenues to total service revenues continued its decline . . . to 2.7 percent in 2007, down
from over ten percent seven years ago.”*? Verizon Wireless’ experience is that the

average roaming rates today are less than ten percent of what they were ten years ago.

The Commission’s policy to allow competitive forces to work in the roaming
services market has also caused carriers to build out in rural areas. For years, some
cellular carriers serving rural markets extracted high roaming rates from carriers looking
to offer their customers an expanded service area through roaming. Rather than seeking
regulatory intervention by the FCC to lower these “tollgate” rates, carriers chose to work
within the market structure to address the problem. Carriers have elected to eliminate the
most egregious roaming costs by expanding into rural markets through acquiring new
licenses or building out their footprint. Due to these efforts, competition has expanded
into rural markets more rapidly and roaming rates have steadily declined.** Indeed, the
Commission recently found that “[t]here is no evidence in the record to indicate that
wireless carriers in rural areas have the ability to raise prices above competitive levels or

to alter other terms and conditions of service to the detriment of rural consumers.”3*

%2 Thirteenth CMRS Competition Report, at 76-77.

$1d., ate.

¥ 1d., at 58-59.
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Despite the tangible benefits that have resulted from the Commission’s pro-
competitive roaming policies, some providers continue to urge the Congress and the FCC
to adopt more regulation. In particular, these providers have asked the Commission to
require carriers to offer in-market roaming and roaming for non-interconnected services
such as wireless Internet access services.* As discussed below, such regulation would
hinder carriers’ ability to differentiate themselves on the basis of superior coverage in
home markets, remove incentives to build out networks more rapidly and to invest in
advanced technologies, and would conflict with the Administration’s goal of incenting

carriers to invest in building broadband networks, particularly in rural areas.

Mandating In-Market Roaming Would Deter Investment and Distort Competition.

In-market or “home” roaming refers to a carrier’s ability to obtain automatic
roaming agreements from competitors in markets where the requesting carrier owns
spectrum rights and therefore competes or plans to compete head-to-head for customers
in the market. In fact, when a requesting carrier seeks to use a competitor’s spectrum
rather than build out coverage in its own home market, that requesting carrier wants to
enjoy the fruits of a competitor’s investment in a market where it could itself deploy
service. Government should not encourage, let alone mandate, home roaming where a

carrier has unencumbered access to spectrum that it can use to deploy its own network.

% In an effort to get expanded in-market and non-interconnected services roaming rights, some carriers
have asked the FCC to expand the roaming conditions adopted by the FCC in approving the Verizon
Wireless/Alltel merger through petitions for reconsideration and/or “clarification.” Some have even
suggested that Verizon Wireless is failing to honor those roaming conditions. Verizon Wireless recently
responded to those petitions and allegations in an extensive filing. Letter from Helgi Walker, Counsel to
Verizon Wireless, to Secretary, FCC, Docket No. WT 08-95, May 8, 2009. In brief, these parties want to
leverage the merger process to impose home roaming requirements on Verizon Wireless alone. But the
proper place for considering roaming rules is through a rulemaking. To the extent these parties believe
Verizon Wireless has violated a merger condition, they can bring a complaint, which they have not done.
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Demands for a home roaming requirement cannot be squared with the FCC’s
findings less than two years ago, in the 2007 Roaming Order. Based on an extensive
record, the Commission found that an automatic in-market roaming obligation would
“not serve our public interest goals of encouraging facilities-based service and supporting
consumer expectations of seamless coverage when traveling outside the home area.”
Rather, such an obligation would allow a carrier “to ‘piggy-back’ on the network
coverage of a competing carrier in the same market.” Under such a regime, “both
carriers [would] lose the incentive to build-out into high cost areas in order to achieve
superior network coverage.” Thus, the Commission found that an in-market roaming
obligation would disincent wireless carriers from investing in new infrastructure and
ultimately harm consumers:

If there is no competitive advantage associated with building out its

network and expanding coverage into certain high cost areas, a carrier will

not likely do so. Consequently, consumers may be disadvantaged by a

lack of product differentiation, lower network quality, reliability and

coverage. In other words, we believe that requiring home roaming could

harm facilities-based competition and negatively affect build-out in these

markets, thus, adversely impacting network quality, reliability and
coverage. *°

The rationale for the in-market exception is self-evident — a carrier that can
piggyback off its competitor, and tout the competitor’s network as its own, has less
incentive to invest in its own network there. As the FCC recognized in the 2007
Roaming Order, the in-market roaming exception fosters competition among rivals firms
in the home market and provides incentives to invest in building out the home market.
To illustrate, some carriers elect only to construct enough facilities in a market to serve

the population centers and major highways to keep costs low. They can thus offer lower

% cMRS Roaming Order at 15835, { 49.
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rates than carriers that invest the money to build facilities to less populated parts of the
market. In these markets, the higher cost provider’s main competitive advantage over its
lower cost rivals is its superior network coverage and quality. Customers in such markets
can choose to pay less for service, or to pay more and receive better coverage and quality.
At the same time, the lower cost provider has the choice to invest more in its network to
improve coverage and quality. If the Commission were to adopt mandatory home
roaming, firms would lose the ability to compete on the basis on network coverage and
quality, and low-cost providers would have less incentive to invest in their networks
beyond what is required by the Commission.

A mandatory home roaming obligation would also undermine a key objective of
the American Recovery and Reinvestment Act of 2009 (“ARRA™),*’ to promote
construction of new wireless broadband infrastructure and job creation. In the conference
report accompanying the ARRA, the conference committee emphasized that ARRA
broadband grants should be distributed in a way to “ensure, to the extent practicable, that
grant funds be used to assist infrastructure investments.”® The conferees also
emphasized that “the construction of broadband facilities capable of delivering next-
generation broadband speeds is likely to result in greater job creation and job
preservation . . . ."%

A home roaming obligation which would allow providers to avoid building out

networks in licensed areas directly contravenes the President’s and Congress’s goals of

stimulating infrastructure investments and broadband deployment. Where a carrier seeks

3" American Recovery and Reinvestment Act of 2009, Pub. L. No. 111-5, 123 Stat. 115 (2009).
* H.R. ReP. No. 111-16, at 774 (emphasis added).
¥ 1d. at 775.
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to piggy-back on another provider’s network in areas where the requesting carrier already
holds spectrum, requiring carriers to grant in-market roaming would deprive the local
economies in those areas of much-needed jobs and capital. Under the current roaming
rules, if a carrier wants to expand coverage in a market where it holds spectrum, it likely
would need to deploy its own infrastructure. This would require an influx of capital and
generate jobs in that market for workers to engineer and construct the system and to

oversee its operations.

Mandated Access to Advanced Data Services Would Also Undercut Innovation.

Some parties want the FCC’s current automatic roaming rule to be expanded in
another way, to require carriers to provide all data features and technologies they offer to
their own customers to roaming customers of other carriers. But such a sweeping data
roaming obligation would discourage carriers from deploying advanced services. It
creates the risk that competitors will piggyback on that investment through demanding
roaming agreements that give them access to those advanced services, rather than
investing in those services on their own.

The Commission found in its 2007 Roaming Order and FNPRM that “allowing
competitors in a marketplace to gain competitive advantages from their own innovations
results in value to subscribers — in terms of new service offerings and features.” *° In the
highly competitive CMRS market, carriers are constantly investing in new advanced
services that will enable them to provide additional value to customers. Decisions to
invest in new services involve a significant amount of risk and require large investments

in network upgrades. Carriers will be more willing to make these investments where the

“ CMRS Roaming Order, 22 FCC Rcd at 15845 (Y 78).
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investments will differentiate them from their competitors and therefore be more likely to
earn a positive return. Conversely, carriers will be less willing to take the risks associated
with investing in innovative technologies if a roaming rule mandates carriers to offer the
benefits of that innovation to competing carriers. The Subcommittee should thus not
consider legislation to require advanced data services roaming.

Some parties have argued that including advanced wireless services as part of the
automatic roaming requirement is the only way to ensure ubiquitous access to mobile
services. However, history has shown that the competitive marketplace can and will
ensure that roaming agreements for such services will be negotiated in response to market
conditions. When a carrier decides to invest in advanced services or new capabilities,
there is a considerable incentive to preserve the benefit of the new service or capability
for the carrier’s own customers in order to provide additional value that will help to retain
existing customers, attract new customers, and competitively differentiate its service. As
a carrier’s customers use the new services made possible by the investment, however,
those customers begin to expect those services to be available as they travel outside of
their home markets. Carriers thus are incented to negotiate roaming agreements with
other carriers to enable customers to use the services and features when they travel.
Carriers will inevitably reach a cross-over point where the benefits of enabling ubiquitous
access to advanced services and features outweighs the benefits of preserving access to
those services for their own customers. Once that cross-over point is reached, carriers
will negotiate to include these services in their roaming agreements.

The evolution of CDMA data roaming illustrates how these market incentives

work. Before Verizon Wireless deployed CDMA EvDO technology, CDMA 1XRTT data
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was its premier data technology. When Verizon Wireless first implemented 1XRTT on its
network, it did not offer IXRTT data to its roaming partners so that it could differentiate
itself from competitors. However, as other CDMA providers implemented 1XRTT and
Verizon Wireless’ customers began to want the services and features that depend upon
IXRTT data as they traveled, roaming arrangements were formed. As a result, today
IXRTT data roaming is commonplace. Similarly Verizon Wireless used its multi-billion
dollar investment in EvDO as a competitive differentiator when it was first launched. As
other CDMA carriers invest in their own EvDO networks, roaming agreements for
CDMA EvDO are becoming more commonplace. Verizon Wireless already has EvDO
data roaming agreements in place in some markets, including agreements with small and
rural wireless carriers.

Because the competitive marketplace already incents carriers to enter into
roaming agreements for data services, policymakers should allow market forces to work
and should not disrupt market forces through regulatory intervention. The FCC already
has a proceeding underway to consider whether to expand the existing roaming rules to
reach advanced data services. The Subcommittee should allow the Commission to
continue its inquiry into this issue, rather than consider legislation. The FCC could, for
example, apply its data roaming requirement to services that the requesting carrier has
deployed to some threshold percentage of its coverage area or its customers. This would
reduce the risks discussed above of one carrier piggybacking off of a competitor’s
innovation and investment. It would also encourage carriers to upgrade their own
networks to provide data services, because that action would enable them to secure

expanded roaming rights.
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3. Vigorous and Growing Competition for Wireless Backhaul Undercuts Any Basis
for Rerequlating Wireline Backhaul Prices.

In Verizon’s and Verizon Wireless’s respective capacities as a provider and a
purchaser of backhaul services, ** we see numerous alternatives for backhaul services.
As a provider of wireless backhaul and other high-capacity services, Verizon typically
competes against a number of different types of providers, including cable companies,
fixed wireless providers and traditional fiber-based providers. As a purchaser of wireless
backhaul services, Verizon Wireless receives bids from a number of different types of
providers when it solicits bids for backhaul services. The result of this extensive
competition has been that widespread, low-cost backhaul services are available in the
United States. Indeed, the Industry Standard has reported that the Chief Technology
Officer for Sprint Nextel indicated that T-1 lines, the most common type of high-capacity
connection to cell sites, are “[r]elatively abundant and inexpensive” in the United
States.*? Likewise, Clearwire says it can provide 80%* of its own backhaul and that it

will also provide backhaul to Sprint Nextel at “preferred rates.”*

1 Wireless backhaul services are simply a type of dedicated high-capacity services that are used to
transport voice and data traffic from cell sites and towers to wireless providers’ mobile switching centers
for switching to the Internet backbone or wireline telecommunications network. More broadly, “high-
capacity services” include dedicated large capacity telecommunications transport sold to other carriers and
large businesses. “Special Access” is a regulatory term used for some high-capacity services provided by
regulated carriers including Verizon.

#2°S, Lawson, Sprint Picks Wireless Backhaul for WiMAX, Industry Standard,
http://www.thestandard.com/news/2008/07/09/sprint-picks-wireless-backhaul-wimax (July 9, 2008)(citing
Sprint CTO Barry West).

%% See John Hodulik, UBS Investment Research, Clearwire Corp. at 13 (Dec. 19, 2008).

* Sprint Nextel /Clearwire WiMax Call-Final, Fair Disclosure Wire, Transcript 050708a1844939.739 (May
7, 2008) (statement by Ben Wolff, Chief Executive officer, Clearwire)..
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The extensive competition for wireless backhaul services is particularly vigorous
in urban areas where demand for high-capacity services from cell sites and commercial
businesses is most concentrated. The concentration of demand in these areas makes it
worthwhile for a variety of competitors to construct facilities that offer competing
backhaul services. For example, as a result of this concentration, traditional fiber
providers such as Level 3 Communications and Global Crossing have built networks in
these areas and offer competing services. In addition, as addressed further below, cable
companies have ubiquitous networks in these areas and are aggressively marketing
competing backhaul services. Finally, fixed wireless providers such as FiberTower and
NextLink (a division of XO Communications) offer new backhaul service alternatives
that are provided using microwave facilities.

In some more remote locations, there may be instances where no provider
historically had deployed higher-capacity facilities because the traffic volumes were not
sufficiently large to warrant doing so. In those circumstances, in order to deliver the
higher capacity required by newer generation wireless broadband networks, any backhaul
provider will have to deploy fiber, microwave and other non-copper facilities in the first
instance that are needed to deliver those higher capacities. And there are a number of
providers contending to do so in these circumstances as well, including cable companies
and fixed wireless providers as well as traditional telephone providers.

Indeed, as Verizon Wireless and other wireless providers have upgraded to third
generation (3G) and soon to fourth generation networks (4G), wireless traffic volumes
have increased exponentially, boosting demand for backhaul services and making it

necessary to upgrade to higher-capacity facilities in all areas. Independent analysts at
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Raymond James have estimated that the size of wireless backhaul marketplace in the
United States could grow from approximately $3 billion annually to approximately $8 to
$10 billion in the next three to five years, driven in large part by increase in the amount
of wireless data traffic.* This exponential growth in demand and need for upgraded
high-capacity facilities has led many providers, including several new entrants, to focus
on providing backhaul services. Where higher-capacity facilities must be constructed in
the first instance, no backhaul provider has any inherent advantage. Thus, although
Verizon is constructing new connections to meet the growing demand for high-capacity
backhaul services, it is also competing with a variety of alternative providers.

In recent years, cable companies have been particularly aggressive in providing
backhaul services. Given their ubiquitous networks, cable companies can readily serve
cell sites. In 2008, the Chief Operating Officer of Comcast told Wall Street that backhaul
services are a “huge opportunity” using the facilities that Comcast “already [has] out
there” and that Comcast will be able to provide backhaul “cheap[er] than the typical
alternative.”* Similarly, the Chief Operating Officer for Time Warner Cable has
described backhaul services as the next “great opportunity” for Time Warner Cable and
has also indicated that because Time Warner Cable’s fiber is close to cellular towers, it
will not require “much incremental expense” for Time Warner Cable to provide backhaul

services to those towers.*’

** F. Louthan, IV et al., Raymond James & Associates, Inc., Examining the Convergence of the Telecom
and Cable Sectors, at 16 (Aug. 18, 2008).

% Comcast Corporation at Merrill Lynch Media Fall Preview-Final, Fair Disclosure Wire, Transcript
090908a1928849.749 (Sept. 9, 2008) (statement by Steve Burke, President and Chief Operating Officer,
Comcast).

*" Time Warner Cable, Inc. at Merrill Lynch Media Fall Preview-Final, Fair Disclosure Wire, Transcript
090908au.781 (Sept. 9, 2008) (statement by Landel Hobbs, Chief Operating Officer, Time Warner Cable).
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Fixed wireless providers, including FiberTower and NextLink are also rapidly
expanding to new areas. Like cable companies, fixed wireless providers have boasted
about their ability to serve cell sites rapidly at relatively low cost compared to other
providers. In testimony to this subcommittee, FiberTower stated that it “leads the nation
in providing backhaul services,” and already “provides backhaul service to over 6,000
mobile base stations (or cell sites) in 13 [major] markets.”*® FiberTower’s written
testimony also states that FiberTower has “customer agreements with eight of the largest
U.S. wireless carriers.” Id. Similarly, NextLink has an extensive network, “with fixed

149

wireless licenses covering 95% of the top U.S. business markets”™ and targets as primary

customers “mobile wireless and wireline telecommunications carriers, large commercial
H H 150
enterprises and government agencies.

Competing wireless providers and cable companies have also entered into various
arrangements with new entrants in the marketplace. For example, Clearwire, with
investment from Sprint Nextel, Google and certain cable companies, has deployed
extensive fixed wireless facilities nationwide. Clearwire claims to have “one of the

largest wireless backhaul networks in the world”>! and has told analysts that it is

investing in microwave equipment so it can self-provision facilities to meet “roughly 80

“8 Written Testimony of Ravi Potharlanka, Chief Operating Officer, FiberTower Corporation: House
Energy and Commerce Committee’s Subcommittee on Communications, Technology and the Internet;
Hearing: Competition in the Wireless Industry, at 3 and 4 (May 7, 2009).

49 X0 Communications Network Overview, http://www.xo.com/about/network/Pages/overview.aspx.

%% X0 Holdings Inc., Form 10-Q, http://www.xo.com/SiteCollectionDocuments/about-xo/investor-
relations/Annual_Reports/XOH_1Q 2009 10Q.pdf at 11 (March 31, 2009).

*! Leap Wireless International at Jefferies Panel Discussion, Fair Disclosure Wire, Transcript
090908ay.703 (Sept. 9, 2008)(statement by Scott Richardson, Chief Strategy Officer, Clearwire).
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percent of its [wireless] backhaul . . . from microwave links,” and expects this investment
“will pay for itself in 10 months.”>* Clearwire has described its operating costs as

153

“negligible””” and has publicly stated that Sprint Nextel is providing infrastructure to
Clearwire, and that Clearwire in turn “w[ould] make its metro wireless backhaul
networks available to Sprint at preferred rates, creating additional real revenue
opportunities for Clearwire and reducing costs for Sprint.”>*

While facing all of this competition for its high-capacity services used to provide
backhaul, Verizon and other regulated carriers remain subject to price regulation for their
high-capacity services. In fact, the vast majority of high-capacity connections that
Verizon and other regulated carriers provide to cell sites and commercial buildings are
still subject to FCC mandated price-caps, constraining rates. In the case of Verizon,
nearly 89% of the basic connections that Verizon has deployed to cell-sites and other end
user locations are subject to prices capped by the FCC, including in major urban areas
such as New York, Washington, D.C., Philadelphia, Boston, Baltimore, Tampa and Los
Angeles.

Extensive competition has also led to significant price declines in backhaul and
other high-capacity services. Indeed, the real prices customers pay to Verizon for these

services have declined by approximately 24% between 2002 and 2008. These significant

price declines reflect the steep discounts Verizon offers carrier customers to compete.

52 John Hodulik, UBS Investment Research, Clearwire Corp. at 13 (Dec. 19, 2008).

%% Q4 2008 Clearwire Corporation Earnings Conference Call-final, Fair Disclosure Wire, Transcript
030509a2078472.772 (Mar. 5, 2009)(statement of Perry Satterlee, Chief Operating Officer, Clearwire).

** Sprint Nextel Clearwire WiMax Call-Final, Fair Disclosure Wire, Transcript 050708a1844939.739 (May
7, 2008) (statement by Ben Wolff, Chief Executive officer, Clearwire).
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Independent reports confirm similar price declines industry-wide. For example,
in 2006, the Government Accountability Office (“GAQ”) released a report which found
that average revenue for traditional wireline facilities connected to cell sites and
commercial buildings declined by 5 to 17 percent between 2001 and 2005.>°> More
recently, the National Association of Regulatory Utility Commissioners (“NARUC”)
commissioned a report which observed similar substantial declines in the prices carrier
customers paid for high-capacity services between 2006 and 2007.>®

Claims that wireless backhaul and other high-capacity services are overpriced
based on purported rates of return for those services have widely been discredited. These
claims are not derived from actual company financial reports. Rather, they are derived
from regulatory cost allocations that were never created or intended for calculating a
company’s earnings, let alone a company’s earnings for specific services. Long ago, the
FCC rejected using this type of regulatory data for ratemaking purposes.>’ More
recently, the NARUC sponsored study described earnings calculations from this
regulatory data as “virtually meaningless.” NRRI Report at 70.

Claims that regulated carriers dominate more than 90% of the marketplace for
wireless backhaul and other high-capacity services are likewise misplaced. These claims
are based on special access revenue data that carriers report to the FCC for purposes of

determining the amounts that each carrier must contribute to the FCC’s various subsidy

> FCC Needs to Improve Its Ability to Monitor and Determine the Extent of Competition in Dedicated
Access Services, Report to the Chairman, Committee on Government Reform, House Representatives,
GAO-07-80, App. Il. At Table 7 (Nov. 2006) (“GAO Report”).

% peter Bluhm, Robert Loube, National Regulatory Research Institute, Competitive Issues in Special
Access Markets, at 59 (Jan. 21, 2009) (“NRRI Report™).

*" Policy and Rules Concerning Rates for Dominant Carriers, Order on Reconsideration, 6 FCC Rcd 2637,
1199 (1991) (noting that financial and operational data reported to the FCC through the Automated
Reporting Management Information System “do[] not serve a ratemaking purpose.”)
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programs. However, this data is not intended to calculate market shares and in fact
overlooks significant segments of the marketplace, including self-provisioning and high-
capacity services for which competitive providers may not fully report revenue because
they do not characterize those services as “special access,” which is a term often used for
regulated carriers’ high-capacity services. For example, Clearwire says it can self-
provision 80% of its own backhaul and none of this would show up in its reports to the
FCC.

Finally, claims that term and/or volume discount plans for high-capacity services
lock up the marketplace are wrong. Verizon offers a wide variety of pricing plans that
are entirely voluntary and provide discounts of up to 65% off of Verizon’s month-to-
month rates. Some discounts are based on the length of time a circuit is in place (term
plans) and others are based on volume commitments. With term plans, a customer can
obtain a substantial discount on even a single circuit. Customers can select the plan
whose requirements and discount levels best meet their needs.

Moreover, even customers who choose to participate in a term plan may leave that
plan early. Generally, where a customer exits a term plan early, the customer retains a
significant portion of the discounts it received for participating in the plan. For example,
in the event that a customer exits an optional pricing plan at the end of the second year of
a five-year term, the customer would receive the discounts they would have received if
they had originally signed up for a two-year term plan. This effectively prorates the
termination liability.

In short, the facts on wireless backhaul competition — extensive and growing

supplier competition, declining prices, and existing regulatory price constraints —
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demonstrate that this is a functioning marketplace and there is no basis for imposing

additional price regulation on wireless backhaul services or other high-capacity services.

Again, we thank the Subcommittee for the opportunity to submit our views on how
the Subcommittee and Congress can best guide the development of the Government’s
policies to promote wireless competition and innovation. We would be happy to supply

to the Subcommittee any of the materials that are referenced in this statement.
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